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FEDERAL RESERVE SYSTEM

12 CFR Part 218
[Regulation R; Docket No. R—1274]

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 247

[Release No. 34-56501A; File No. S7-22-
06]

RIN 3235-AJ74

Definitions of Terms and Exemptions
Relating to the “Broker’’ Exceptions
for Banks

AGENCIES: Board of Governors of the
Federal Reserve System (“Board”) and
Securities and Exchange Commission
(“SEC” or “Commission”’) (collectively,
the Agencies).

ACTION: Final rule; technical
amendments.

SUMMARY: The Board and the
Commission jointly are adopting
technical amendments to Regulation R,
which the Agencies jointly adopted in
September 2007. Regulation R
implements certain of the exceptions for
banks from the definition of the term
“broker” in section 3(a)(4) of the
Securities Exchange Act of 1934
(“Exchange Act”), as amended by the
Gramm-Leach-Bliley Act (“GLBA”). The
technical amendments correct cross-
references and other typographical
errors in the regulation.

DATES: Effective Date: The technical
amendments are effective April 17,
2008.

Compliance Date: As provided in 12
CFR 218.781 and 17 CFR 247.100 of
Regulation R, banks are exempt from
complying with Regulation R and the
“broker” exceptions in section 3(a)(4)(B)
of the Exchange Act until the first day
of their first fiscal year that commences
after September 30, 2008.

FOR FURTHER INFORMATION CONTACT:
Board: Andrea Tokheim, Counsel, (202)
452-2300, or Brian Knestout, Attorney,
(202) 452—-2249, Legal Division, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue, NW., Washington, DC 20551.
Users of Telecommunication Device for
Deaf (TDD) only, call (202) 263—-4869.

SEC: Linda Stamp Sundberg, Senior
Special Counsel, at (202) 551-5550,
Office of the Chief Counsel, Division of
Trading and Markets, Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549.

SUPPLEMENTARY INFORMATION:

A. Overview of Technical Amendment

In September 2007, the Board and the
SEC jointly adopted a single set of final
rules called Regulation R that
implement certain of the exceptions for
banks from the definition of the term
“broker” in section 3(a)(4) of the
Exchange Act, as amended by the
GLBA.1 Regulation R defines terms used
in these statutory exceptions and
includes certain related exemptions.
The Board and the SEC are jointly
adopting these technical amendments to
correct certain cross-references and
typographical errors in the final rules.

In particular, paragraph (b) of Rule
701 is revised to add a colon at the end
of the paragraph.2 Paragraphs (a)(6) and
(a)(7) of Rule 721 are redesignated as
paragraphs (a)(5) and (a)(6) because
there was no numbered paragraph (a)(5).
Paragraph (c)(2) of Rule 721 is revised
to correctly cross-reference paragraph
(h)(2), rather than paragraph (g)(2).
Paragraph (e)(3) of Rule 723 is revised
to correctly refer to ““this paragraph (e)”,
rather than “‘this paragraph (d)”. For
consistency, paragraphs (a)(1)(A) and
(a)(1)(B) of Rule 741 are redesignated as
paragraphs (a)(1)(i) and (a)(1)(ii).
Finally, paragraph (b)(1)(i) of Rule 775
is revised to add a dash to the citation
of 15 U.S.C. 80a-5(a)(1).

1See 72 FR 56514, Oct. 3, 2007, which added
parts 12 CFR 218 and 17 CFR 247 to the Code of
Federal Regulations.

2The final rules adopted by the Board and the
SEC within their respective titles of the Code of
Federal Regulations (12 CFR part 218 for the Board
and 17 CFR part 247 for the SEC) are identically
numbered from § .100to § .781. For ease of
reference, the single set of final rules adopted by
each Agency are referred to in this release as Rule
_, excluding title and part designations. A similar
format was used to refer to the single set of rules
issued by the Agencies.

B. Administrative Procedure Act

The Agencies find, in accordance
with sections 553(b) and (d) of the
Administrative Procedure Act,? that
good cause exists to make these
amendments effective upon publication
in the Federal Register without
providing prior notice and an
opportunity for comment. Specifically,
the Agencies find that notice and
comment and a delayed effective date
are unnecessary because the
amendments make only technical
changes to Regulation R and there is no
substantive change on which the public
could provide meaningful comment.4

C. Paperwork Reduction Act

Finally, the technical amendments do
not contain any new or additional
collections of information as defined by
the Paperwork Reduction Act of 1995,
as amended.5

List of Subjects
12 CFR Part 218

Banks, Brokers, Securities.
17 CFR Part 247

Banks, Brokers, Securities.
Federal Reserve System

Authority and Issuance

m For the reasons set forth in the
preamble, the Board amends 12 CFR
part 218 as set forth below:

PART 218—REGULATION R—
EXCEPTIONS FOR BANKS FROM THE
DEFINITION OF BROKER IN THE
SECURITIES EXCHANGE ACT OF 1934
(REGULATION R)

m 1. The Authority citation for part 218
continues to read as follows:

Authority: 15 U.S.C. 78c(a)(4)(F).

35 U.S.C. 553(b)(3)(A) and (d)(3).

4For similar reasons, the amendments do not
require analysis under the Regulatory Flexibility
Act or analysis of major rule status under the Small
Business Regulatory Enforcement Fairness Act. See
5 U.S.C. 601(2) (for purposes of Regulatory
Flexibility Act analyses, the term “rule’” means any
rule for which the agency publishes a general notice
of proposed rulemaking); 5 U.S.C. 804(3)(C) (for
purposes of Congressional review of agency
rulemaking, the term “rule”” does not include any
rule of agency organization, procedure, or practice
that does not substantially affect the rights or
obligations of non-agency parties).

544 U.S.C. 3501.
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Securities and Exchange Commission

Authority and Issuance

m For the reasons set forth in the
preamble, the Commission amends 17
CFR part 247 as set forth below:

PART 247—REGULATION R—
EXEMPTIONS AND DEFINITIONS
RELATED TO THE EXCEPTIONS FOR
BANKS FROM THE DEFINITION OF
BROKER

m 2. The authority citation for part 247
continues to read as follows:

Authority: 15 U.S.C. 78c, 780, 78q, 78w,
and 78mm.

Common Rules

The common rules adopted by the
Board as Part 218 of Title 12, Chapter
II of the Code of Federal Regulations
and by the Commission as Part 247 of
Title 17, Chapter II of the Code of
Federal Regulations are amended as
follows:

m 3. Paragraph (b) of common rule
§ .701 is revised to read as follows:

§ .701 Exemption from the definition of
“broker’ for certain institutional referrals.
* * * * *

(b) Required disclosures. The
disclosures provided to the high net
worth customer or institutional
customer pursuant to paragraphs
(a)(2)(i) or (a)(3)(i) of this section shall
clearly and conspicuously disclose:

m 4.Incommonrule § .721,
paragraphs (a)(6) and (a)(7) are
redesignated as paragraphs (a)(5) and
(a)(6), respectively, and paragraph (c)(2)
is revised to read as follows:

§ .721 Defined terms relating to the trust
and fiduciary activities exception from the
definition of “‘broker.”

* * * * *

(C) * * *

(2) Advertisement. For purposes of
this section, the term advertisement has
the same meaning asin § .760(h)(2).

m 5. Paragraph (e)(3) of common rule
§ .723 isrevised to read as follows:

§ .723 Exemptions for special accounts,
transferred accounts, foreign branches and
a de minimis number of accounts.

* * * * *

(e) * x %

(3) The bank did not rely on this
paragraph (e) with respect to such
account during the immediately
preceding year.

§ .741 [Amended]

m 6.Incommonrule § .741,
paragraphs (a)(1)(A) and (a)(1)(B) are

redesignated as paragraphs (a)(1)(i) and
(a)(1)(ii), respectively.

m 7.In commonrule§ .775, paragraph
(b)(1)(i) is revised to read as follows:

§ .775 Exemption from the definition of
“broker” for banks effecting certain
excepted or exempted transactions in
investment company securities.

* * * * *

(b] * % %

(1) * * %

(i) Any security issued by an open-
end company, as defined by section
5(a)(1) of the Investment Company Act
(15 U.S.C. 80a—5(a)(1)), that is registered
under that Act; and

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Secretary of the Board under delegated
authority, April 11, 2008.

Robert deV. Frierson,

Deputy Secretary of the Board.
Dated: April 11, 2008.

Florence Harmon,

By the Securities and Exchange Commission,
Deputy Secretary.

[FR Doc. E8—8270 Filed 4-16—-08; 8:45 am]
BILLING CODE 6210-01-P; 8010-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2008-0334; Airspace
Docket No. 08—ASO-11]

Removal of Class E Airspace;
Hawesville, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes the Class
E5 Airspace at Hancock Airfield
Airport, Hawesville, KY, as there is no
longer a Standard Instrument Approach
Procedure (SIAP) for Hancock Airfield
Airport requiring Class E5 airspace.
DATES: Effective 0901 UTC, July 31,
2008. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, System Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.
SUPPLEMENTARY INFORMATION:

History

The Hancock Airfield Airport has
closed and a new airport, Lewisport-
Hancock County, has been built in the
area. As a result, the associated
Standard Instrument Approach
Procedures (SIAPs) were withdrawn and
cancelled removing the Class E5
airspace requirement at Hancock
Airfield. New SIAPs are being
developed for the new Lewisport/
Hancock County Airport, however, the
procedures and associated airspace are
not scheduled for publication until
September of 2009. This rule will
become effective on the date specified
in the DATES section. Since this action
eliminates the impact of controlled
airspace on users of the National
Airspace System in the vicinity of the
Hancock County Airport, notice and
public procedure under 5 U.S.C. 553(b)
are unnecessary. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9R, signed August 15, 2007,
and effective September 15, 2007, which
is incorporated by reference in 14 CFR
71.1. The Class E designation listed in
this document will be removed from
publication subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes Class E5 airspace at
Hancock Airfield Airport, Hawesville,
KY.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is noncontroversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
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Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it removes controlled airspace at
Hancock Airfield Airport, Hawesville,
KY.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., P. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9R, Airspace
Designations and Reporting Points,
signed August 15, 2007, effective
September 15, 2007, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO KY E5 Hawesville, KY [Remove]

* * * * *

Issued in College Park, Georgia, on March
31, 2008.

Mark D. Ward,

Acting Manager, System Support Group,
Eastern Service Center, Air Traffic
Organization (ATO).

[FR Doc. E8-8061 Filed 4-16—08; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-0161; Airspace
Docket No. 07-AS0-25]

Establishment of Class E Airspace;
New Albany, MS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: This action confirms the
effective date of a direct final rule
published in the Federal Register (73
FR 5434) that establishes a Class E
airspace area to support Area Navigation
(RNAV) Global Positioning System
(GPS) Standard Instrument Approach
Procedures (IAPs) that serve the New
Albany-Union County Airport, New
Albany, MS.

DATES: Effective 0901 UTC, April 10,
2008. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Daryl Daniels, Airspace Specialist,
System Support, AJO2-E2B.12, FAA
Eastern Service Center, 1701 Columbia
Ave., College Park, GA 30337; telephone
(404) 305-5581; fax (404) 305-5572.

SUPPLEMENTARY INFORMATION:

Confirmation of Effective Date

The FAA published this direct final
rule with a request for comments in the
Federal Register on January 30, 2008
(73 FR 5434), Docket No. FAA-2007—
0161; Airspace Docket No. 07-ASO-25.
The FAA uses the direct final
rulemaking procedure for a non
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
April 10, 2008. No adverse comments
were received, and thus this notice
confirms that effective date.

Issued in College Park, GA on April 2,
2008.

Barry A. Knight,

Acting Manager, System Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. E8-8063 Filed 4—16-08; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR, Part 71
[Docket No. FAA-2007-29374; Airspace
Docket No. 07-ASW-11]

Establishment of Class D Airspace;
Sherman, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will establish
Class D airspace at Sherman, Texas.
Establishment of an Air Traffic Control
Tower at Sherman/Denison, Grayson
County Airport, has made this action
necessary for the safety and
management of Instrument Flight Rules
(IFR) aircraft operations at Sherman/
Denison, Grayson County Airport,
Sherman, Texas.

DATES: Effective Date: 0901 UTC, June 5,
2008. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR, Part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Gary
Mallett, Central Service Center, System
Support Group, Federal Aviation
Administration, Southwest Region, 2601
Meacham Blvd., Fort Worth, TX 76193—
0530; telephone (817) 222—-4949.
SUPPLEMENTARY INFORMATION:

History

On December 18, 2007, the FAA
published in the Federal Register a
notice of proposed rulemaking to
establish Class D airspace at Sherman,
TX (72 FR 71607). This action would
improve the safety of IFR aircraft at
Sherman/Denison, Grayson County
Airport, Sherman, TX. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class D airspace designations are
published in paragraph 5000 of FAA
Order 7400.9R signed August 15, 2007,
and effective September 15, 2007, which
is incorporated by reference in 14 CFR,
Part 71.1. The Class D airspace
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designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR), part 71,
by establishing Class D airspace
extending upward from the surface to
and including 3,300 feet Mean Sea Level
(MSL) within a 5-mile radius of
Sherman/Denison, Grayson County
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “’significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Sherman/
Denison, Grayson County Airport,
Sherman, TX.

List of Subjects in 14 CFR, Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR, part 71, as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR,
part 71, continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR, part 71.1 of the Federal
Aviation Administration Order 7400.9R,
Airspace Designations and Reporting
Points, signed August 15, 2007, and
effective September 15, 2007, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASWTXD Sherman, TX [New]

Sherman/Denison, Grayson County Airport,
TX
(Lat. 33°42’51” N., long. 96°40°25” W.)

* * * * *

That airspace extending upward from the
surface to and including 3,300 feet MSL
within a 5.0-mile radius of Grayson County
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Fort Worth, Texas, on: April 4,
2008.

Walter Tweedy,

Acting Manager, System Support Group, ATO
Central Service Center.

[FR Doc. E8—8055 Filed 4—16-08; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 240 and 249
[Release 34-57526A; File No. S7-06-07]
RIN 3235-AJ80

Proposed Rule Changes of Self-
Regulatory Organizations

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; Correction.

SUMMARY: The Securities and Exchange
Commission (“Commission’’) published
in the Federal Register of March 27,
2008 (72 FR 16179), a document
concerning proposed rule changes by
Self-Regulatory Organizations submitted
pursuant to Section 19(b)(7)(A) of the
Securities Exchange Act of 1934.

DATES: Effective Date: April 28, 2008.
FOR FURTHER INFORMATION CONTACT: ]ohn
Roeser, Assistant Director, at (202) 551—
5630, Michou Nguyen, Special Counsel,
at (202) 551-5634, or Sherry Moore,
Paralegal, at (202) 551-5549, Division of
Trading and Markets, Securities and
Exchange Commission, 100 F Street,
NE., Washington, DC 20549-6628.
SUPPLEMENTARY INFORMATION: This
document corrects the comment due
date that was incorrectly stated in the
sample 19(b)(7)(A) release published
with the final rule.

In rule document E8-5998 beginning
on page 16179 in the issue of Thursday,
March 27, 2008, make the following
correction:

On page 16196, in the third column,
the phrase “should be submitted on or
before April 17, 2008.” is corrected to
read “should be submitted on or before
May 8, 2008.

Dated: April 14, 2008.

Nancy M. Morris,

Secretary.

[FR Doc. E8-8267 Filed 4-16—08; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Parts 12, 113 and 163
[CBP Dec. 08-10; USCBP-2006-0108]
RIN 1505-AB73

Entry of Softwood Lumber Products
From Canada

AGENCIES: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with changes, the interim rule
amending title 19 of the Code of Federal
Regulations (19 CFR) that was published
in the Federal Register (71 FR 61399) on
October 18, 2006 as Customs and Border
Protection (CBP) Dec. 06—25. The
interim rule amended the CBP
regulations by prescribing the collection
of certain entry summary information
for purposes of monitoring and
enforcing the Softwood Lumber
Agreement (SLA 2006) between the
Governments of Canada and the United
States, entered into on September 12,
2006. In an effort to better enable CBP

to accurately and timely fulfill its data
collection and reporting obligations
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under the SLA 2006, this document
identifies an additional entry code
option that designates softwood lumber
products that are specifically identified
as exempt from SLA 2006 export
measures pursuant to Annex 1A of the
Agreement, notwithstanding the fact
that the exempt goods are classifiable in
residual Harmonized Tariff Schedule of
the United States provisions that are
listed as covered by the SLA 2006. This
document also amends the list of
required entry records set forth in the
Appendix to part 163 of title 19 of the
Code of Federal Regulations (19 CFR
part 163) to reflect the recordkeeping
requirements prescribed in CBP Dec.
06-25. Lastly, this document conforms
the bond provisions applicable to
certain imports of Canadian softwood
lumber to reflect the softwood lumber
provisions set forth in § 12.140 of title
19 of the Code of Federal Regulations.
DATES: Effective Date: April 17, 2008.
FOR FURTHER INFORMATION CONTACT:
Millie Gleason, Office of International
Trade, Tel: (202) 863—-6557.
SUPPLEMENTARY INFORMATION:

Background

On September 12, 2006, the
Governments of the United States and
Canada (the “Parties”) signed a bilateral
Softwood Lumber Agreement (“SLA
2006”) concerning trade in softwood
lumber products.

On October 18, 2006, Customs and
Border Protection (CBP) published in
the Federal Register (71 FR 61399), as
CBP Dec. 06-25, an interim rule
amending § 12.140 of title 19 of the
Code of Federal Regulations (19 CFR
12.140) to reflect the terms of the SLA
2006 by prescribing special entry
requirements applicable to shipments of
softwood lumber products from Canada.
The interim amendments required
importers to enter a letter code
representing the softwood lumber
product’s Canadian Region of Origin in
the data entry field entitled “Country of
Origin” located on the CBP Form 7501.
Importers were also required to enter a
Canadian-issued 8-digit export permit
number preceded by a letter code
designating either: (1) The date of
shipment; (2) a Canadian Region whose
exports of softwood lumber products are
exempt from the export measures
contained in the SLA 2006; or (3) a
company listed in Annex 10 of the SLA
2006 as exempt from the Agreement’s
export measures. Importers of softwood
lumber products from the Maritimes
were required to provide CBP with the
original paper Certificate of Origin
issued by the Maritime Lumber Bureau
with the paper entry summary

documentation. CBP Dec. 06—25 also
amended, on an interim basis, the “List
of Records Required for the Entry of
Merchandise” set forth in the Appendix
to part 163 of title 19 of the CFR (19 CFR
part 163) to reflect the entry document
requirements mandated by the SLA
2006.

Comments were solicited on the
interim rule.

Discussion of Comments

Three comments were received in
response to the solicitation of comments
in CBP Dec. 06—25. One comment was
retracted by the commenter. A
description of the comments received,
together with CBP’s analyses, is set forth
below.

Comment: One commenter offered
support for the requirement set forth in
CBP Dec. 06-25 that an original
Certificate of Origin from the Maritime
Lumber Bureau must accompany each
entry of softwood lumber into the
United States and requested that this
requirement be retained in the final
rule.

CBP Response: This entry
requirement is retained in the final rule.

Comment: One commenter suggested
that CBP adopt two additional data-
input requirements for imports of
Canadian softwood lumber products.
The commenter recommended that CBP
require importers to disclose the
“Export Price” of the merchandise
within the meaning of Article XXI1.25 of
the SLA 2006. As defined in the
agreement, the Export Price is the
taxable value for purposes of calculating
SLA 2006 export fees that Canada is
obligated to collect. The commenter also
suggests that CBP require importers of
all Canadian softwood lumber products
to declare the merchandise’s “‘Date of
Shipment” within the meaning of
Article XXI.16 of the SLA 2006. The
commenter asserts that this date is
important because, depending on
volumes shipped during specific
periods (as determined by Date of
Shipment), shipments from the
Maritimes, the Territories, or by
companies listed as excluded from
export measures in the SLA 2006, can
be subject to export measures
notwithstanding normally applicable
exemptions. The commenter notes that,
under the terms of the interim rule, CBP
is collecting Date of Shipment data
regarding imports of most Canadian
softwood lumber, but not on lumber
produced in the Maritime Provinces, the
Territories, or by excluded Canadian
lumber producers.

CBP Response: Pursuant to Article
XV.B of the SLA 2006, the U.S. is
obligated to provide Canada with the

appraised value, as defined by CBP, for
each entry of softwood lumber products
filed during the preceding month. The
U.S. does not collect export prices;
exporters of softwood lumber to the U.S
provide that data to Canada.

The commenter correctly notes that
CBP collects Date of Shipment data for
all imports of softwood lumber covered
by the SLA 2006, except for entries of
softwood lumber that claim an
exemption from the Agreement’s export
measures. Although CBP does not
require Date of Shipment data for
imports claiming exemption from SLA
2006 export measures, CBP collects the
export date for these imports and uses
that date to assess the Date of Shipment
and, consequently, whether an exempt
status remains valid for a given month.

Other Comments: Additional
comments were received after the close
of the comment period proposing
unilateral enforcement of the Softwood
Lumber Agreement and the collection of
additional information in order to
determine if the correct amount of tax
is actually collected by Canadian
authorities.

CBP Response: Such proposals exceed
the scope of CBP authority and the
requirements of the Softwood Lumber
Agreement and consequently are not
adopted in this document.

Conclusion

After review of the comments and
further consideration, CBP has decided
to adopt as final the interim rule
published in the Federal Register (71
FR 61399) on October 18, 2006, as CBP
Dec. 06—25, with the additional
modifications set forth below.

As noted above, CBP Dec. 06—25
identifies a series of letter codes that are
to be used as prefixes for the export
permit numbers entered on the CBP
Form 7501. These codes designate either
an exclusion from export measures
based on a product’s Region of Origin,
or a company’s exempt-status, or the
date of shipment as defined in Article
XXI.16 of the SLA 2006. These codes
enable the United States to fulfill its
information collection and exchange
obligations under Article XV of the
Agreement by being able to assess
monthly volumes attributable to specific
Regions and excluded companies. This
document clarifies CBP Dec. 06—25 by
providing importers with an additional
entry code option, “P88888888”’, which
is used to designate entries of softwood
lumber products that are specifically
identified as exempt from SLA 2006
export measures pursuant to Annex 1A
of the Agreement, notwithstanding the
fact that the exempt goods are
classifiable in residual Harmonized
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Tariff Schedule of the United States
provisions that are otherwise listed as
covered by the SLA 2006.

In addition, § 12.140(b) and (c) are
amended to clarify that all entries of
softwood lumber products must be
submitted to CBP in an electronic
format, except for entries of softwood
lumber products whose region of origin
is the Maritimes, which must be
submitted to CBP in paper.

The “‘List of Records Required for the
Entry of Merchandise” set forth in the
Appendix to part 163 of title 19 of the
CFR (19 CFR part 163) is also amended
by this document to clarify that, in
addition to the Certificate of Origin
issued by Canada’s Maritime Lumber
Bureau, the Canadian-issued Export
Permit is a required entry document as
per the SLA 2006 and 19 CFR 12.140(d).

Lastly, this document conforms the
bond provisions applicable to certain
imports of Canadian softwood lumber,
set forth in 19 CFR 113.62(k), to reflect
the new organizational structure of the
softwood lumber provisions set forth in
19 CFR 12.140. To that end, § 113.62(k)
is amended by removing the reference to
paragraph (a) within § 12.140, and the
existing time period of 20 days within
which a principal must establish to the
satisfaction of CBP that the applicable
export permit has been issued by the
Government of Canada is changed to 10
days to reflect the fact that, pursuant to
the SLA 2006, the export permit number
must be submitted to CBP at the time of
entry summary.

Inapplicability of Notice and Delayed
Effective Date Requirements

Pursuant to 5 U.S.C. 553(a)(1), public
notice and a delayed effective date are
inapplicable to this regulation because it
involves a foreign affairs function of the
United States.

Executive Order 12866

Because this rule involves a foreign
affairs function of the United States, it
is not subject to Executive Order 12866
and has not been reviewed by the Office
of Management and Budget.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this rule, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply.

Paperwork Reduction Act

The collection of information
referenced in this regulation, CBP Form
7501, has been previously reviewed and
approved by the Office of Management
and Budget in accordance with the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507) under

OMB-assigned control number 1651—
0022.

Signing Authority

This document is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects

19 CFR Part 12

Bonds, Customs duties and
inspection, Entry of merchandise,
Imports, Prohibited merchandise,
Reporting and recordkeeping
requirements, Restricted merchandise.

19 CFR Part 113

Bonds, Customs duties and
inspection, Imports, Reporting and
recordkeeping requirements, Surety

bonds.

19 CFR Part 163

Customs duties and inspection,
Reporting and recordkeeping
requirements.

Amendment to the Regulations

m For the reasons stated above, parts 12,
113 and 163 of title 19 of the Code of
Federal Regulations are amended as set
forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The authority citation for part 12
continues to read in part as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *

m 2. Section 12.140 is revised to read as
follows:

§12.140 Entry of softwood lumber
products from Canada.

The requirements set forth in this
section are applicable for as long as the
Softwood Lumber Agreement (SLA
2006), entered into on September 12,
2006, by the Governments of the United
States and Canada, remains in effect.

(a) Definitions. The following
definitions apply for purposes of this
section:

(1) British Columbia Coast. ‘‘British
Columbia Coast”” means the Coastal
Forest Regions as defined by the
existing Forest Regions and Districts
Regulation, B.C. Reg. 123/2003.

(2) British Columbia Interior. ““British
Columbia Interior” means the Northern
Interior Forest Region and the Southern
Interior Forest Region as defined by the
existing Forest Regions and Districts
Regulation, B.C. Reg. 123/2003.

(3) Date of shipment. “Date of
shipment” means, in the case of

products exported by rail, the date when
the railcar that contains the products is
assembled to form part of a train for
export; otherwise, the date when the
products are loaded aboard a
conveyance for export. If a shipment is
transshipped through a Canadian reload
center or other inventory location, the
date of shipment is the date the
merchandise leaves the reload center or
other inventory location for final
shipment to the United States.

(4) Maritimes. “Maritimes’’ means
New Brunswick, Canada; Nova Scotia,
Canada; Prince Edward Island, Canada;
and Newfoundland and Labrador,
Canada.

(5) Region. “Region” means British
Columbia Coast or British Columbia
Interior as defined in paragraphs (a)(1)
and (2) of this section; Alberta, Canada;
Manitoba, Canada; Maritimes, Canada;
Northwest Territories, Canada; Nunavut
Territory, Canada; Ontario, Canada;
Saskatchewan, Canada; Quebec, Canada;
or Yukon Territory, Canada.

(6) Region of Origin. “Region of
Origin” means the Region where the
facility at which the softwood lumber
product was first produced into such a
product is located, regardless of whether
that product was further processed (for
example, by planing or kiln drying) or
was transformed from one softwood
lumber product into another such
product (for example, a remanufactured
product) in another Region, with the
following exceptions:

(i) The Region of Origin of softwood
lumber products first produced in the
Maritime Provinces from logs
originating in a non-Maritime Region
will be the Region, as defined above,
where the logs originated; and

(ii) The Region of Origin of softwood
lumber products first produced in the
Yukon, Northwest Territories or
Nunavut (the ‘Territories’) from logs
originating outside the Territories will
be the Region where the logs originated.

(7) SLA 2006. ““SLA 2006” or “SLA”
means the Softwood Lumber Agreement
entered into between the Governments
of Canada and the United States on
September 12, 2006.

(8) Softwood lumber products.
“Softwood lumber products” mean
those products described as covered by
the SLA 2006 in Annex 1A of the
Agreement.

(b) Reporting requirements. In the
case of softwood lumber products from
Canada listed in Annex 1A of the SLA
2006 as covered by the scope of the
Agreement, the following information
must be included on the electronic entry
summary documentation (CBP Form
7501) for each entry (except for entries
of softwood lumber products whose
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Region of Origin is the Maritimes, in
which case entry summary
documentation must be submitted in
paper as set forth in paragraph (c) of this
section):

(1) Region of Origin. The letter code
representing a softwood lumber
product’s Canadian Region of Origin, as
posted on the Administrative Message
Board in the Automated Commercial
System. (For example, the letter code
“XD” designates softwood lumber
products whose Region of Origin is
British Columbia Goast. The letter code
“XE” designates softwood lumber
products whose Region of Origin is
British Columbia Interior.)

(2) Export Permit Number—(i) Export
Permit Number issued by Canada at
time of filing entry summary
documentation. The 8-digit Canadian-
issued Export Permit Number, preceded
by one of the following letter codes:

(A) The letter code assigned to
represent the date of shipment (i.e., “A”
represents January, “B’’ represents
February, “C” represents March, etc.),
except for those softwood lumber
products produced by a company listed
in Annex 10 of the SLA 2006 or whose
Region of Origin is the Maritimes,
Yukon, Northwest Territories or
Nunavut;

(B) The letter code “X”’, which
designates a company listed in Annex
10 of the SLA 2006; or

(C) The letter code assigned to
represent the Maritimes (code M);
Yukon (code Y); Northwest Territories
(code W); or Nunavut (code N), for
softwood lumber products originating in
these regions.

(ii) No Export Permit Number
required due to softwood lumber
product’s exempt status. Where an
Export Permit Number is not required
because the imported softwood lumber
product is specifically identified as
exempt from SLA 2006 export measures
pursuant to Annex 1A of the Agreement,
notwithstanding the fact that the exempt
goods are classifiable in residual
Harmonized Tariff Schedule of the
United States provisions otherwise
listed as covered by the SLA 2006, the
alpha-numeric code “P88888888” must
be used in the Export Permit Number
data entry field on the CBP Form 7501.

(c) Original Maritime Certificate of
Origin. Where a softwood lumber
product’s Region of Origin is the
Maritimes, the original paper copy of
the Certificate of Origin issued by the
Maritime Lumber Bureau must be
submitted to CBP and the entry
summary documentation for each such
entry must be in paper and not
electronic. The Certificate of Origin
must specifically state that the

corresponding CBP entries are for
softwood lumber products first
produced in the Maritimes from logs
originating in the Maritimes or State of
Maine.

(d) Recordkeeping. Importers must
retain copies of export permits,
certificates of origin, and any other
substantiating documentation issued by
the Canadian Government pursuant to
the recordkeeping requirements set forth
in part 163 of title 19 to the CFR.

PART 113—CUSTOMS BONDS

m 3. The general authority citation for
part 113 continues to read as follows:
Authority: 6 U.S.C. 101, et seq.; 19 U.S.C.

66, 1623, 1624.
* * * * *

§113.62 [Amended]

m 4.In § 113.62, paragraph (k) is
amended by:

m a. Removing the term “§ 12.140(a)”
and adding in its place the term
“§12.140”;

m b. Removing the number ““20”” and
adding in its place the number “10”’;
and

m c. Removing the word “Customs” and
adding in its place the term “CBP”.

PART 163—RECORDKEEPING

m 5. The authority citation for part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.

m 6. The Appendix to part 163 is
amended by removing the listing for
§12.140(c) and adding in its place
§12.140(b) and (c) under section IV to
read as follows:

Appendix to Part 163—Interim (a)(1)(A)
List
* * * * *

IV, * * *

§12.140(b) and (c) Canadian-issued
Export Permit, Certificate of Origin issued
by Canada’s Maritime Lumber Bureau.

* * * * *

W. Ralph Basham,

Commissioner, U.S. Customs and Border
Protection.

Approved: April 10, 2008.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. E8-8095 Filed 4-16-08; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 189 and 700

[Docket No. 2004N-0081]

RIN 0910-AF47

Use of Materials Derived From Cattle in
Human Food and Cosmetics

AGENCY: Food and Drug Administration,
HHS.

ACTION: Interim final rule and request
for comments.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations on the use of materials
derived from cattle in human food and
cosmetics. In these regulations, FDA has
designated certain materials from cattle
as “‘prohibited cattle materials” and has
banned the use of such materials in
human food, including dietary
supplements, and in cosmetics.
Prohibited cattle materials include
specified risk materials (SRMs), the
small intestine of all cattle unless the
distal ileum is removed, material from
nonambulatory disabled cattle, material
from cattle not inspected and passed for
human consumption, or mechanically
separated (MS) (Beef). Specified risk
materials include the brain, skull, eyes,
trigeminal ganglia, spinal cord, vertebral
column (excluding the vertebrae of the
tail, the transverse processes of the
thoracic and lumbar vertebrae, and the
wings of the sacrum), and dorsal root
ganglia of cattle 30 months of age and
older, and the tonsils and distal ileum
of the small intestine of all cattle. FDA
is amending its regulations so that FDA
may designate a country as not subject
to certain bovine spongiform
encephalopathy (BSE)-related
restrictions applicable to FDA regulated
human food and cosmetics. A country
seeking to be so designated must send
a written request to the Director of
FDA'’s Center for Food Safety and
Applied Nutrition, including
information about the country’s BSE
case history, risk factors, measures to
prevent the introduction and
transmission of BSE, and any other
relevant information.

DATES: This interim final rule is
effective July 16, 2008. Submit written
or electronic comments on this interim
final rule by July 16, 2008. Submit
comments on information collection
issues under the Paperwork Reduction
Act of 1995 by May 19, 2008 (see the
“Paperwork Reduction Act of 1995
section of this document).
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ADDRESSES: You may submit comments,
identified by Docket No. 2004N-0081
and RIN 0910-AF47, by any of the
following methods:

Electronic Submissions

Submit electronic comments in the
following ways:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Written Submissions

Submit written submissions in the
following ways:

e FAX: 301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HF A—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by e-
mail. FDA encourages you to continue
to submit electronic comments by using
the Federal eRulemaking Portal, as
described previously in the ADDRESSES
portion of this document under
Electronic Submissions.

Instructions: All submissions received
must include the agency name and
Docket No. and Regulatory Information
Number (RIN) for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see section IV of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Rebecca Buckner, Center for Food Safety
and Applied Nutrition (HFS-316), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
301-436-1486.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of July 14,
2004 (69 FR 42256), FDA issued an
interim final rule entitled “Use of
Materials Derived From Cattle in
Human Food and Cosmetics” (‘“the 2004
IFR”’) to address the potential risk of
BSE in human food and cosmetics. In
the 2004 IFR, FDA designated certain

materials from cattle as “prohibited
cattle materials” and banned the use of
such materials in human food,
including dietary supplements, and in
cosmetics. These restrictions appear in
§§189.5 and 700.27 (21 CFR 189.5 and
21 CFR 700.27) of FDA’s regulations.

The 2004 IFR designated the
following as prohibited cattle materials:
SRMs, the small intestine from all cattle,
material from nonambulatory disabled
cattle, material from cattle not inspected
and passed for human consumption, or
MS (Beef). SRMs include the brain,
skull, eyes, trigeminal ganglia, spinal
cord, vertebral column (excluding the
vertebrae of the tail, the transverse
processes of the thoracic and lumbar
vertebrae, and the wings of the sacrum),
and dorsal root ganglia of cattle 30
months of age and older, and the tonsils
and distal ileum of the small intestine
from all cattle. The Food Safety and
Inspection Service (FSIS) of the United
States Department of Agriculture
(USDA) designated the same list of
materials as SRMs in its interim final
rule entitled “Prohibition of the Use of
Specified Risk Materials for Human
Food and Requirements for the
Disposition of Non-Ambulatory
Disabled Cattle” (69 FR 1862, January
12, 2004).

In the Federal Register of September
7, 2005 (70 FR 53063), FDA amended
the 2004 IFR to permit the use of the
small intestine in human food and
cosmetics provided the distal ileum
portion of the small intestine has been
removed. FDA also clarified that milk
and milk products, hide and hide-
derived products, and tallow derivatives
are not prohibited cattle materials, and
cited a different method for determining
impurities in tallow. Also in the Federal
Register of September 7, 2005 (70 FR
53043), FSIS published a similar
amendment to its interim final rule,
permitting the use of the small intestine
in human food provided the distal
ileum is removed.

II. Amendments to the Interim Final
Rule’s Provisions on Prohibited Cattle
Materials

In the 2004 IFR, FDA requested
comment on whether materials from
countries believed to be free of BSE
should be exempt from the “prohibited
cattle materials” requirements. FDA
further solicited comment on what
standards it should apply in
determining whether to exempt a
country and how it should determine
whether a country meets such standards
(69 FR 42256 at 42263). FSIS requested
similar comment on the issue of
equivalence in applying its BSE
requirements in an advance notice of

proposed rulemaking (ANPR) entitled
“Federal Measures to Mitigate BSE
Risks: Considerations for Further
Actions,” jointly published by USDA’s
Animal and Plant Health Inspection
Service (APHIS) and FSIS, and FDA on
]uly 14, 2004 (69 FR 42299-42300).

A. Comments Received

In response to FDA’s solicitation on
this issue, FDA received comments from
representatives of several foreign
countries that export cattle materials or
products derived from such materials
into the United States and from several
trade associations. The comments take
issue with the uniform application of
FDA’s BSE-related measures to all
human food and cosmetics imported
into the United States, without regard to
the BSE risk status of the originating
country. Several comments state that
their countries have a comprehensive
range of control measures in place to
prevent the entry and/or amplification
of the BSE agent. These comments
maintain that countries classified as
BSE-free do not present a BSE risk and
therefore should not be expected to
comply with FDA’s BSE-related
restrictions. These comments further
maintain that U.S. requirements are
forcing establishments and firms in
countries considered to be free of BSE
to carry out costly and unnecessary
measures that are not scientifically
justified so that they can export cattle
materials to the United States.

These comments also state that
providing an exemption from BSE-
related restrictions for countries
classified as free of BSE would be
consistent with guidelines established
by the World Organization for Animal
Health (referred to as “OIE,” based on
its previous name, Office International
des Epizooties), an international
standard-setting body with 169 member
countries, that publishes health
standards for international trade in
animal products. These comments state
that the OIE recommends that countries
restrict the importation of cattle material
of potential concern on the basis of the
BSE risk classification of the country or
zone of origin. (See Terrestrial Animal
Health Code, Ref. 1). These comments
also point out that OIE recommends the
removal of SRMs for imports from
countries classified as minimal,
moderate, and high risk for BSE but not
for imports from countries with BSE-
free status.? Further, these comments

1 At the time the comments were submitted, OIE
classified countries for purposes of BSE into one of
five categories: ““free,” “‘provisionally free,”
“minimal,” “moderate,” and “high risk.” OIE
subsequently revised its categories and now uses
only three categories: “‘negligible,” “controlled,”
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point out that the World Trade
Organization Agreement on the
Application of Sanitary and
Phytosanitary Measures (the SPS
Agreement) requires member countries
to recognize regionalization of diseases
and not put in place measures that are
more trade restrictive than necessary to
achieve public health goals.

Several of the comments also note
that Canada and the European Union
(EU) do not apply all of their BSE-
related restrictions to countries
recognized as BSE-free. For example, EU
food and cosmetic regulations exclude
countries that fall within the EU’s
lowest risk range of BSE risk categories
from restrictions on the use of SRMs.
Canada provides a similar exemption
from its BSE-related restrictions for
countries it considers to be free from
BSE.2

One comment suggests that in
considering the BSE risk status of
another country, FDA should refer to
available country assessments already
completed by USDA’s APHIS in
carrying out its BSE-related restrictions
on imports of meat and edible products
from ruminants (codified at 9 CFR
94.18), or otherwise rely on criteria
provided by OIE for determining BSE-
free countries. One comment
recommends that if the assessment is
conducted by U.S. authorities, it should
be conducted by a single U.S. agency,
preferably APHIS, given its prior
experience in conducting this type of
assessment.

B. USDA Amendment

USDA’s FSIS received similar
comments in response to its interim
final rule published on January 12,
2004, and the ANPR published July 14,
2004, regarding the application of its
BSE-related restrictions for imported
products without taking into account a
country’s BSE risk status. Based in part
on these comments, FSIS, in its
affirmation of interim final rules with
amendments published on July 13, 2007
(72 FR 38699), amended its regulations
to exclude from its definition of SRMs
those materials from cattle that come
from foreign countries that can
demonstrate that their BSE risk status
can reasonably be expected to provide
the same level of protection from

and “undetermined” risk. Countries previously
categorized as “BSE-free” or “provisionally free”
are now categorized as having “negligible” BSE
risk.

2 Since these comments were submitted, Canada
has adopted the OIE BSE risk categorization system
of negligible, controlled, and undetermined risk.
The EU is in the process of transitioning from its
geographical BSE risk (GBR) system, which
includes four levels of risk, to the OIE 3-tiered risk
categorization system.

exposure to the BSE agent as does
prohibiting the use of SRMs in the
United States.

C. Response to Comments

FDA agrees with the views expressed
by the comments and has determined
that it is not necessary for all BSE-
related restrictions to apply to human
food and cosmetics regardless of a
country’s BSE status. FDA’s BSE-related
restrictions for human food and
cosmetics are intended to address the
potential presence of BSE in a country’s
cattle population. SRMs are prohibited
because they are the tissues most likely
to harbor infectivity in cattle with BSE.
The small intestine is prohibited unless
the distal ileum portion of the small
intestine, which is considered an SRM,
is effectively removed. Material from
nonambulatory disabled cattle are
prohibited because evidence has
indicated that this segment of the cattle
population is more likely to have BSE
than healthy-appearing cattle and the
typical clinical signs of BSE having to
do with gait and movement cannot be
observed in nonambulatory cattle. MS
(Beef) is included in the definition
because it may contain concentrated
amounts of the following SRMs: spinal
cord, dorsal root ganglia, and vertebral
column. Material from cattle not
inspected and passed is prohibited
because they are at higher risk of
harboring undetected BSE.

As described in the 2004 IFR,
epidemiological evidence indicates that
the BSE epidemic in the United
Kingdom (U.K.) was a result of
consumption of animal feed
contaminated by the BSE agent. The
spread of BSE outside the U.K. has been
attributed to the export of BSE-
contaminated feed from the UK. to
other countries prior to the realization
of the role of feed in transmitting the
disease and the implementation of
restrictions on such trade. However, a
country may not have engaged in trade
in animal feed with the U.K. or other
affected countries, and it may have had
preventive measures in place for a
length of time adequate to make the
chance remote that BSE currently is
present in its national herds.

Such a country may be able to
demonstrate to FDA that its BSE case
history, risk factors, and measures to
prevent the introduction and
transmission of BSE make certain BSE-
related restrictions unnecessary. Not
restricting cattle materials inspected and
passed for human consumption from
such a country to be used in human
food and cosmetics is consistent with all
applicable statutory standards. Further,
this approach is consistent with OIE’s

recommendation that cattle materials
from negligible risk countries not be
restricted.

Material from cattle not inspected and
passed for human consumption will
continue to be prohibited, regardless of
the country of origin. We are retaining
this provision as a universal
requirement because the exception for
designated countries in this amendment
is predicated on application of a
country’s food safety controls, including
inspection of source animals, to human
food or cosmetics made with cattle
materials and imported into the United
States. It is critical to ensuring safety
that, regardless of the country of origin,
source cattle have been evaluated and
determined appropriate for human
consumption. In addition, applying this
requirement universally is consistent
with OIE recommendations, which
recognize the importance that cattle
pass antemortem and post-mortem
inspections even in ‘“negligible risk”
countries.

Therefore, FDA is amending its
regulations in §§189.5 and 700.27 to
provide that FDA may designate a
country as not subject to the restrictions
applicable to human food and cosmetics
manufactured from, processed with, or
that otherwise contain SRMs, the small
intestine of cattle, material from
nonambulatory disabled cattle, or MS
(Beef). Cattle materials inspected and
passed from a designated country will
not be considered prohibited cattle
materials and their use will not render
a human food or cosmetic adulterated.
The amendment further provides that a
country seeking to be so designated
must send a written request to the
Director of FDA’s Center for Food Safety
and Applied Nutrition, including
information about a country’s BSE case
history, risk factors, measures to prevent
the introduction and transmission of
BSE, and other information relevant to
determining whether SRMs, the small
intestine of cattle (unless the distal
ileum has been removed), material from
nonambulatory disabled cattle, or MS
(Beef) should be considered prohibited
cattle materials.

In its application, the requesting
country will be expected to provide
information to FDA on its BSE case
history, including whether cattle in that
country have tested positive for BSE,
and if so, the circumstances and the
country’s response. In addition, FDA
will review information that addresses
the extent to which the requesting
country has identified and taken into
account relevant risk factors such as the
following:

e Possible presence of BSE in
indigenous and/or imported cattle;
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¢ Geographic origin of imported
cattle;

e Materials used in the production of
ruminant feed and feed ingredients; and
¢ Importation of ruminant feed and

feed ingredients.

FDA will consider information
relating to the possible presence of BSE
in indigenous and imported cattle in the
requesting country as well as the
requesting country’s production and
importation of ruminant feed and feed
ingredients. With respect to imported
cattle, relevant information includes the
identification of any countries where
imported cattle were born or raised and
the dates any cattle were imported. With
regard to ruminant feed, FDA will
consider, among other things, how
ruminant feed was produced in the
requesting country, including what
animal origin materials were allowed to
be included. FDA will also consider
whether ruminant feed and feed
ingredients were imported, and if so, the
source countries and dates of import.

In addition to reviewing risk factors
such as those identified previously,
FDA will assess how the requesting
country has addressed and managed any
identified BSE risks through the
implementation of appropriate measures
to prevent the introduction and
transmission of BSE. FDA will consider
how long such preventive measures
have been in place and whether they
have been effectively carried out.
Examples of preventive measures
include the following:

e A prohibition on the use of
ruminant feed that might carry a risk of
transmitting the BSE agent;

¢ A prohibition on the importation of
cattle and cattle-derived products that
might carry a risk of transmitting the
BSE agent;

e Surveillance systems for BSE in
cattle populations with appropriate
examination of brain or other tissues
collected for surveillance in approved
laboratories;

e Mandatory notification and
examination of all cattle showing signs
consistent with BSE; and

¢ Protocols or other written
procedures for investigating potential
cases of BSE, including ability to trace
former herdmates of BSE-positive
animals.

As part of its evaluation of feed
restrictions, FDA will consider factors
including whether appropriate feed
restrictions are in place and the
adequacy of enforcement of those
restrictions (e.g., the frequency of
facility inspections and level of
compliance). FDA also will consider a
requesting country’s import controls for
cattle material. Such consideration will

include whether the country effectively
monitors and controls potential
pathways of SRMs and other potentially
infective materials into its country from
other countries for whom such controls
are necessary.

In addition, FDA will consider the
requesting country’s surveillance and
monitoring efforts with respect to BSE.
For example, FDA will evaluate the
level at which the country performs
surveillance and monitoring, whether
tissue samples are collected and
examined at approved laboratories, and
whether recognized diagnostic
procedures and methods are used, such
as those procedures and methods
provided in the OIE Manual of
Diagnostic Tests and Vaccines for
Terrestrial Animals (Ref. 2).

FDA also will consider whether the
country has an ongoing program for
notification and investigation of all
cattle showing signs consistent with
BSE. In evaluating such a program, FDA
will consider, among other factors,
whether notification and investigation
are mandated, whether veterinarians,
producers, and others involved in cattle
production have been provided
sufficient information about BSE, such
as through an awareness program, and
whether there are additional measures
in place to stimulate reporting of
suspect cattle, such as compensation or
penalties.

FDA also will consider a country’s
written procedures for investigating
potential cases of BSE. Such a
consideration will include whether the
country has written procedures for the
investigation of suspect animals and
whether the country has the
investigative capability to followup
positive findings by tracing former
herdmates of animals determined to be
BSE positive. Finally, FDA also will
consider any other information relevant
to determining whether the country
should be designated under §§ 189.5(e)
and 700.27(e).

FDA and the USDA agencies, APHIS
and FSIS, have different regulatory
responsibilities with respect to
preventing BSE and ensuring food
safety. Further, it is not necessary or
practical for one of the three agencies to
conduct every evaluation of a country’s
BSE status, regardless of the purpose of
the evaluation. FDA will, however,
consult with APHIS and FSIS as part of
its evaluation process. Further, FDA
will take into consideration available
risk assessments of other competent
authorities in conducting its evaluation.
Though it is not required, a previous
BSE evaluation by USDA, OIE, or by
another country or another competent
authority, will be helpful to FDA in its

review and may decrease the time
needed for FDA to make a
determination.

Upon completion of its review, FDA
will provide written notification of its
decision to the applicant country,
including the basis for the decision.
FDA may impose conditions in granting
a request for designation. Further, any
designation granted under § 189.5 or
§700.27 will be subject to future review
by FDA to ensure that the designation
remains appropriate. As part of this
process, FDA may ask designated
countries to confirm that their BSE
situation and the information submitted
by them in support of their original
application remain unchanged. Further,
FDA may revoke a country’s designation
if FDA determines that it is no longer
appropriate.

FDA will provide further information
on its evaluation process, the scope of
the review, and the types of supporting
information that it would find helpful in
reviewing a country’s submission at the
time of the request.

III. Summary of Amendments to the
Interim Final Rule

FDA is amending its regulations in
§§189.5(a) and 700.27(a) by revising the
definition of “prohibited cattle
materials” to exclude cattle materials
inspected and passed for human
consumption from a country designated
by FDA under § 189.5(e) or § 700.27(e).
New §§189.5(e) and 700.27(e) provide
that a country seeking such a
designation must send a written request
to the Director, Office of the Center
Director, Center for Food Safety and
Applied Nutrition, Food and Drug
Administration, 5100 Paint Branch
Pkwy., College Park, MD 20740-3835.
Further, the request shall include
information about a country’s BSE case
history, risk factors, measures to prevent
the introduction and transmission of
BSE, and other information relevant to
determining whether SRMs, the small
intestine of cattle (unless the distal
ileum has been removed), material from
nonambulatory disabled cattle, or MS
(Beef) should be considered prohibited
cattle materials. The new sections
further provide that FDA shall respond
in writing to any such request and that
FDA may revoke a country’s designation
if FDA determines that it is no longer
appropriate.

1V. Effective Date and Opportunity for
Public Comment

In the 2004 IFR, FDA solicited
comment on whether materials from
countries believed to be free from BSE
should be exempt from the “prohibited
cattle materials” requirements. FDA
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addresses the comments it received in
this document. This amendment is
effective on July 16, 2008. FDA invites
public comment on the current
amendment to the interim final rule;
submit written or electronic comments
on the interim final rule by July 16,
2008. The agency will consider
modifications to the current amendment
to the interim final rule based on
comments made during the comment
period. Interested persons may submit
to the Division of Dockets Management
(see ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

Please note that on January 15, 2008,
the FDA Division of Dockets
Management Web site transitioned to
the Federal Dockets Management
System (FDMS). FDMS is a
Government-wide, electronic docket
management system. Electronic
comments or submissions will be
accepted by FDA through FDMS only.

FDA will address other comments
received in response to the 2004 IFR
and comments received in response to
this document in further rulemaking.

V. Executive Order 12866 and
Regulatory Flexibility Act

A. Interim Final Regulatory Impact
Analysis

FDA has examined the economic
impacts of the interim final rule under
Executive Order 12866. Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
12866 classifies a rule as significant if
it meets any one of a number of
specified conditions, including having
an annual effect on the economy in a
material way, adversely affecting
competition, or adversely affecting jobs.
A regulation is also considered a
significant regulatory action if it raises
novel legal or policy issues. FDA has
determined that this interim final rule is
not a significant regulatory action as
defined by Executive Order 12866.

1. Need for Regulation

FDA agrees with FSIS and the
international community that cattle
materials imported from countries that
can demonstrate that their BSE case
history and their having in place
effective measures to prevent the
introduction and transmission of BSE
may be such that they should not be
subject to the same BSE-related
restrictions applied to cattle materials
imported into the United States from
other countries. Restricting the
importation of potentially infective
materials on the basis of the BSE risk of
the region of origin is more efficient
than an approach that does not consider
a country’s circumstances regarding
BSE.

As comments on the 2004 IFR have
noted, the World Trade Organization
Agreement on the Application of
Sanitary and Phytosanitary Measures
(the SPS Agreement) requires member
countries to recognize regionalization of
diseases and not put in place measures
that are more trade restrictive than
necessary to achieve public health goals.
Thus, the uniform application by FDA
of BSE-related restrictions to all imports
of food and cosmetic products into the
United States without taking into
account a country’s BSE case history,
risk factors, measures to prevent the
introduction and transmission of BSE,
and other relevant information means
that other countries must implement
costly and unnecessary measures that
may not be scientifically justified.
Providing this exception from certain
requirements relating to human food
and cosmetics for designated countries
is more efficient in the sense that it
achieves essentially the same protection
of public health with fewer restrictions
on the market for cattle-derived
materials.

2. Interim Final Rule Coverage

Foreign countries need to make
formal application to FDA in order to be
considered for this exception from the
provision on prohibited cattle materials
in §§189.5 and 700.27. FDA will make
a determination as to a country’s request
based on an evaluation that is carried
out in consultation with the USDA’s
APHIS and FSIS. FDA will take into
consideration relevant technical
information provided by the requesting
country with respect to its BSE case
history, including whether cattle in that
country have tested positive for BSE,
and if so, the circumstance and the
country’s response. In addition, FDA
will review information that addresses
the extent to which the requesting
country has identified and taken into

account relevant risk factors such as the
following:

¢ The possible presence of BSE in
indigenous and/or imported cattle;

¢ Geographic origin of imported
cattle;

e Materials used in the production of
ruminant feed and feed ingredients; and
e Importation of ruminant feed and

feed ingredients.

FDA will also assess how the requesting
country has addressed and managed any
identified BSE risks through the
implementation of appropriate measures
to prevent the introduction and
transmission of BSE, such as the
following:

¢ A prohibition on the use of
ruminant feed that might carry a risk of
transmitting the BSE agent;

e A prohibition on the importation of
cattle and cattle-derived products that
might carry a risk of transmitting the
BSE agent;

e Surveillance systems for BSE in
cattle populations with appropriate
examination of brain or other tissues
collected for surveillance in approved
laboratories;

e Mandatory notification and
examination of all cattle showing signs
consistent with BSE; and

¢ Protocol or other written
procedures for investigating potential
cases of BSE, including ability to trace
former herdmates of BSE-positive
animals.

Number of Countries Affected

We do not know how many countries
will take advantage of the option to
petition FDA for a designation under
§§189.5(e) and 700.27(e). According to
information from the OIE, countries that
are officially recognized as having a
“negligible BSE risk” in accordance
with the requirements of the OIE
Terrestrial Animal Health Code (16th
edition 2007) include the following:
Australia, Argentina, New Zealand,
Singapore, and Uruguay. Two countries,
Iceland and Paraguay, are recognized as
“provisionally free’’3 from BSE. For
these two categories of countries, OIE
does not recommend the removal of
SRMs (Ref. 4).

Table 1 presents data from the U.S.
International Trade Commission (Ref. 5)
showing for 2006 the top 10 exporters
of meat products* and animal fats, oils,
and by-products to the United States.

3The OIE “provisionally free”” designation is in
accordance with the 2004 edition (13th edition) of
the Terrestrial Animal Health Code, and remains in
effect for Iceland and Paraguay until May 2008. See
Ref. 3.

4The data sorted by NAICS code does not allow
for the separation of beef products that are imported
from other imported meat products such as pork.
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TABLE 1.—ToOP 10 COUNTRIES EX-
PORTING SPECIFIED NORTH AMER-

ICAN INDUSTRY CLASSIFICATION
SYSTEM (NAICS) CODE PROD-
UCTS TO UNITED STATES FOR
2006
NAICS 3116117—Meat Quantity
Products (Excluding (thousands of
Poultry) kilograms)?2
Canada 681,899
Australia 376,585
New Zealand 211,873
Uruguay 103,305
Brazil 83,897
Denmark 46,652
Mexico 35,553
China 28,530
Argentina 22,353
Nicaragua 21,303

NAIC 311613—Animal (thousands of

Fats, Oils, & By-Products kilograms)3
Canada 94,306
New Zealand 32,550
China 7,809
Australia 6,807
Brazil 6,589
Mexico 2,130
Colombia 1,826
Germany 1,642
Ecuador 1,149
Japan 1,138

1The NAIC code 31161 covers the animal
slaughtering and processing industry. The
industry is composed of establishments that
are primarily engaged in one or more of the
following: (1) Slaughtering animals, (2) pre-
paring processed meats and meat by-prod-
ucts, and (3) rendering and refining animal
fat, bones, and meat scraps. The sub-
category 311611 comprises those establish-
ments primarily engaged in slaughtering ani-
mals (except poultry and small game). Es-
tablishments that slaughter and prepare
meats are included in this classification.
(Ref. 5) We use this data as an indicator of
the countries that are most likely to petition
FDA regarding their BSE status.

2These figures do not include exports
measured in “clean yield kilograms” and
“pieces.”

3These figures do not include exports
measured in “grams,” “liters,” “metric tons,”
and “pieces.”

3These figures do not include exports
measured in “grams,” “liters,” “metric tons,”
and “pieces.”

We do not know how many countries
might petition the FDA. However,
taking into consideration the previous
information on countries officially
recognized as having a negligible BSE
risk or being provisionally free of BSE
under OIE, as well as the information in
table 1 on countries that export large
amounts of meat products and animal
fats, oils, and byproducts to the United
States, we are estimating for this
analysis that 10 countries may be
interested in petitioning FDA to be
excepted from certain BSE-related
restrictions applicable to human food
and cosmetics. Our estimate is not
intended to suggest that all of these
countries would be able to qualify for a
designation under §§ 189.5(e) and
700.27(e).

3. Costs and Benefits of Exemption
Provision

Countries that petition the FDA to be
designated as excepted from certain
BSE-related restrictions applicable to
human food and cosmetics may also
petition USDA for exclusion from
USDA'’s BSE-related requirements.
Some of the costs to countries to
petition FDA may be shared with costs
to petition USDA because of similarities
regarding how countries’ products can
qualify for the exceptions. Even so, we
will outline here a potential scenario for
calculating the costs of petitioning FDA
for an exception from certain provisions
of the agency’s BSE regulations.

a. Assumptions and costs associated
with this interim final rule. We would
expect countries that wish to petition
FDA to be excepted from certain BSE-
related restrictions applicable to human
food and cosmetics to have already
completed a risk assessment and put
risk management strategies into place.5
Whether these risk assessment and
mitigation strategies are sufficient for a
country to be so designated by FDA will
be determined on a case-by-case basis.

b. Petition process. We assume
petitions to FDA for this designation
would include an already developed
risk assessment or other technical
information on the country’s BSE
situation, a detailed outline of risk
mitigation strategies, and information
on the country’s cattle-derived products
that are exported to the United States.
The petition is assumed to take 80 hours
per country for assembly of the
information and the wage for a
government employee earning a GS—14
step 1 (Ref. 6) is used to estimate the

5 We assume such measures were necessary to
continue marketing cattle products following the
surge of BSE cases in the U.K. and the rulemakings
that followed.

costs. The cost of assembling a single
petition is estimated to be about $5,400
(80 hours x $67.44 per hour including
overhead). The petition will also be
reviewed by higher level government
managers before being sent to the FDA.
We assume the wage for a high level
government executive is a GS—15 step 3
(Ref. 6) and that they will spend 40
hours reviewing the petition. The cost of
review by a government manager is
estimated to be about $3,400 (40 hours
x $84.62 per hour including overhead).
Thus, the total cost to each country to
prepare and submit a petition to FDA to
be considered for this designation
would be about $9,000.

c. Petition review by FDA. It will take
FDA approximately 80 hours to review
a petition. The cost of each petition
review would be about $3,700 (80 hours
x $45.65 per hour).6

TABLE 2.—TOTAL COST OF INITIAL
PETITION APPLICATION AND REVIEW

Petition Assembly and Review $9,000
per Country

FDA Review per Petition $3,700

Total Cost per Country $12,700

Cost for 10 Countries $127,000

d. Petition success uncertainty. It is
possible that some countries that
petition the FDA to be designated as
excepted from certain BSE-related
restrictions applicable to human food
and cosmetics will not be successful.
We do not know how likely it will be
that countries with insufficient BSE risk
assessment and mitigation strategies
will petition the FDA.

e. Future petitions to FDA. 1t is likely
that those countries that currently sell a
significant amount of cattle-derived
material will be most interested in
seeking possible relief under this change
to FDA’s prohibited cattle materials
requirements. It is possible in the future,
if new markets for cattle derived
products develop, that other countries
may want to petition FDA to be
designated as not subject to certain BSE-
related restrictions applicable to human
food and cosmetics. We do not attempt
to forecast new markets for cattle
derived products here. We also do not
attempt to forecast the frequency of, or
estimate the costs associated with, FDA
review in the future of successful
petitions.

f. Future review of successful petitions
by FDA. Countries that successfully

6Pay for an employee earning a GS-13 step 7
adjusted to include locality pay for Washington
D.C. and surrounding area (Ref. 6).
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petition the FDA to be designated as
excepted from certain BSE-related
restrictions applicable to human food
and cosmetics will be subject to future
review by FDA to ensure that their
designation remains appropriate. As
part of this process, FDA may ask
designated countries to confirm that
their BSE situation and the information
submitted by them in support of their
original application remain unchanged.
FDA may revoke a country’s designation
if FDA determines that it is no longer
appropriate.

FDA has not yet determined the
method by which the agency will
conduct these future reviews. One
possible method would be for FDA to
send a letter to designated countries
asking whether there has been a change
in their status or circumstances relative
to their BSE history, surveillance,
import activities, or other relevant
criteria and then compare any changed
information with the information that
was originally submitted. The OIE
requires that countries it has recognized
in regard to their BSE status “‘should
annually confirm during the month of
November whether their status and the
criteria by which their status was
recognized have remained unchanged.”
In some cases, the FDA reviewer might
rely on this information, if available, in
conducting a future review of the
country’s designation.

We assume it will take FDA and the
designated country undergoing a review
in the future about one third the time
and effort it did when the original
information was submitted. Thus, if the
total cost to initially submit a petition
and have it reviewed by FDA was
$12,700, then a future review of the
petition by FDA and the submitting
country will cost about $4,200 (see
Table 3).

TABLE 3.—COST OF FUTURE
REVIEW OF SUCCESSFUL PETITIONS

Submission of Additional Infor- $3,000
mation and Response by
Country
FDA Review per Country $1,200
Total Cost per Country $4,200
Cost for 10 Countries $42,000

4. Other Options Considered

FDA considered the following options
when examining the costs and benefits
of this IFR.

Option 1—Do nothing.

This option is the baseline for which
the costs and benefits of other options
are compared. The costs and benefits of

this option have already been realized.
Firms buying and selling cattle-derived
materials in the United States and other
countries have found alternatives to
using products covered by the definition
of prohibited cattle materials in the
manufacture of their products.

Option 2—Amend definition of
prohibited cattle materials (the chosen
option).

The costs and benefits of this option
are outlined previously. The main
benefit of this option is that it is more
efficient than the current regulation
because it achieves essentially the same
protection of public health with fewer
restrictions on the market for cattle-
derived materials. With this interim
final rule, FDA can continue to prevent
the potential introduction and
transmission of BSE from cattle
materials from non-designated
countries, while at the same time
reducing the restrictions on the market
for cattle-derived materials from
designated countries.

Option 3—Amend the definition of
prohibited cattle materials to allow
material from cattle not inspected and
passed for human consumption for use
in human food and cosmetics.

This option is less stringent than
option 2, which would reduce the costs
of cattle-derived materials used in the
manufacture of human food and
cosmetics, but it would not provide the
same public health benefits as options 1
and 2. Material from cattle not inspected
and passed for human consumption has
not been approved by a regulatory
authority (USDA or other) and thus we
cannot make the determination that,
among other things, the cattle material
is from an animal that was evaluated for
a neurological disorder such as BSE. In
requiring that material from cattle for
use in FDA-regulated human food and
cosmetics be inspected and passed for
human consumption, we are
minimizing the risk of exposure to the
agent that causes BSE, and therefore
maximizing the protection of public
health from variant Creutzfeldt-Jakob
disease, the human disease linked to
consumption of BSE-infected cattle
material.

5. Benefits

Under this interim final rule, foreign
countries would have the option of
demonstrating (through information
submitted to FDA) that their BSE case
history, their identifying and taking into
account relevant risk factors, their
implementing appropriate measures to
prevent the introduction and
transmission of BSE, and any other
relevant information shows that certain
BSE-related restrictions, in their case,

are unnecessary. Countries that
successfully petition FDA would be able
to again export human food and
cosmetics to the United States without
the removal of the following items:

e SRMs

e Small intestine (including the distal
ileum)

e Material from nonambulatory
disabled cattle

e MS (Beef)

6. Effect on Food Supply in the United
States

We expect this interim final rule
amendment will increase the
availability of certain cattle materials
(and products containing those
materials) for sale in the United States.
The most significant gain in supply will
probably occur from the increased
availability of FDA-regulated products
that contain MS (Beef) and material
from nonambulatory disabled cattle for
use in human food regulated by FDA.
Few, if any, human food or cosmetic
products use SRMs as an ingredient, but
to the extent that these materials are
needed, they will again be available in
the United States.

B. Final Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
that are likely to have a significant
economic impact on a substantial
number of small entities. Unless an
agency certifies that a proposed rule
will not have a significant economic
impact on a substantial number of small
entities, section 603 of the RFA requires
that the agency present an initial
regulatory flexibility analysis at the time
of the publication of the notice of
proposed rulemaking describing the
impact of the rule on small entities and
seeking public comment on such
impact. Because this rule is being issued
as an interim final rule, the RFA does
not apply and FDA is not required to
either certify that the rule will not have
a significant impact on a substantial
number of small businesses or conduct
an initial regulatory flexibility analysis.
Also, FDA does not have information on
how many small firms in foreign
countries designated by the agency may
benefit from this rule. Examining the
effect this interim final rule has on
small foreign firms is outside the scope
of the RFA requirements.

The extent to which small firms
within the United States are affected by
this rule is unknown. FDA



20792

Federal Register/Vol. 73, No. 75/Thursday, April 17, 2008/Rules and Regulations

acknowledges that small U.S. businesses
that use imported cattle materials in
manufacture or for sale as final products
will likely benefit from this rulemaking
as costs of these inputs are expected to
decrease as supply increases. Small U.S.
firms that compete with foreign firms in
order to supply cattle-derived inputs
and products to U.S. business and
markets may be adversely affected if
foreign firms can more cheaply supply
these materials and products. FDA seeks
public comment on the question of
whether such small U.S. businesses will
be adversely impacted by this rule.

C. Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4)
requires cost-benefit and other analyses
before any rule making if the rule would
include a “Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $127
million, using the most current (2006)
Implicit Price Deflator for the Gross
Domestic Product. FDA has determined
that this interim final rule does not
constitute a significant rule under the
Unfunded Mandates Reform Act.

VI. Paperwork Reduction Act of 1995

This interim final rule contains
information collection requirements that
are subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520). The title,
description, and respondent description
of these provisions are shown in the
following paragraphs with an estimate
of the annual recordkeeping burden.
Included in the estimate is the time for

reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing each
collection of information.

FDA invites comments on: (1)
Whether the proposed collection of
information is necessary for the proper
performance of FDA’s functions,
including whether the information will
have practical utility; (2) the accuracy of
FDA'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Title: Petition To Be Designated as
Not Subject to Certain BSE-Related
Restrictions Applicable to FDA
Regulated Human Food and Cosmetics

Description: FDA is amending the
interim final rule on use of materials
derived from cattle in human food and
cosmetics published in the Federal
Register of July 14, 2004, and then
amended on September 7, 2005. In the
2004 interim final rule and its
amendments, FDA designated certain
materials from cattle as “prohibited
cattle materials” and banned the use of
such materials in human food,
including dietary supplements, and in
cosmetics. Prohibited cattle materials
include SRMs, the small intestine of all
cattle unless the distal portion of the
ileum is removed, material from
nonambulatory disabled cattle, material
from cattle not inspected and passed for
human consumption, and MS (Beef).
SRMs include the brain, skull, eyes,

trigeminal ganglia, spinal cord, vertebral
column (excluding the vertebrae of the
tail, the transverse processes of the
thoracic and lumbar vertebrae, and the
wings of the sacrum), and dorsal root
ganglia of cattle 30 months and older;
and the tonsils and distal ileum of the
small intestine of all cattle. Therefore,
FDA is amending its regulations at
§§189.5 and 700.27 to provide that FDA
may designate a country as not subject
to the restrictions applicable to human
food and cosmetics manufactured from,
processed with, or that otherwise
contain SRMs, the small intestine of
cattle, material from nonambulatory
disabled cattle, or MS (Beef). The
interim final rule, as amended, provides
that these materials, when from cattle
from a designated country, are not
considered prohibited cattle materials,
and their use does not render a human
food or cosmetic adulterated. The
amendment further provides that a
country seeking to be so designated
must send a written request to the
Director of FDA’s Center for Food Safety
and Applied Nutrition, including
information about a country’s BSE case
history, risk factors, measures to prevent
the introduction and transmission of
BSE, and other information relevant to
determining whether SRMs, the small
intestine of cattle (unless the distal
ileum has been removed), material from
nonambulatory disabled cattle, or MS
(Beef) should be considered prohibited
cattle materials.

Description of Respondents: Countries
with firms that would like to use SRMs,
the small intestine of cattle, material
from nonambulatory disabled cattle, or
MS (Beef) in products exported to the
United States.

Information Collection Burden Estimate

FDA estimates the burden for this
information collection as follows:

TABLE 4.—ESTIMATED ONE-TIME AND RECURRING REPORTING BURDEN?

21 GFR Secton roSiihns |\ hlesponses | TowAmual | Housper | potal Hours
189.5 and 700.272 10 1 10 80 800
189.5(e) and 700.27(e) 10 1 10 26.4 264
Total one time burden 800
Total recurring burden 264

1There are no capital costs or operating and maintenance costs associated with the collection of information under this interim final rule.

20ne-time burden.

One Time Reporting Burden

There will be a one time burden to
countries that apply to FDA seeking to
be designated as not subject to
restrictions applicable to SRMs, the

small intestine of cattle, nonambulatory
disabled cattle, or MS (Beef). We
estimate that each country that applies
for an exclusion will spend 80 hours
putting information together to submit

to FDA. Table 4 row 3 of this document
presents the one-time burden expected
for countries who apply for the
exclusion.

Recurring Burden
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Countries that successfully petition
the FDA to be designated as excepted
from certain BSE-related restrictions
applicable to human food and cosmetics
will be subject to future review by FDA
to ensure that their designation remains
appropriate. As part of this process,
FDA may ask designated countries from
time to time to confirm that their BSE
situation and the information submitted
by them in support of their original
application remain unchanged. We
assume it will take FDA and the
designated country undergoing a review
in the future about one third the time
and effort it did when the information
was submitted. Table 4 row 4 of this
document presents the expected
recurring burden.

The information collection provisions
of this interim final rule have been
submitted to OMB for review. Interested
persons are requested to fax comments
regarding information collection by (see
DATES), to the Office of Information and
Regulatory Affairs, OMB. To ensure that
comments on information collection are
received, OMB recommends that written
comments be faxed to the Office of
Information and Regulatory Affairs,
OMB, Attn: FDA Desk Officer, FAX:
202-395-6974.

Prior to the effective date of this
interim final rule, FDA will publish a
notice in the Federal Register
announcing OMB’s decision to approve,
modify, or disapprove the information
collection provisions in this interim
final rule. An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.

VII. Environmental Impact Analysis

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Federalism

FDA has analyzed this interim final
rule in accordance with the principles
set forth in Executive Order 13132.
Section 4(a) of the Executive Order
requires agencies to ‘“construe * * *a
Federal statute to preempt State law
only where the statute contains an
express preemption provision or there is
some other clear evidence that the
Congress intended preemption of State
law, or where the exercise of State
authority conflicts with the exercise of
Federal authority under the Federal
statute.” FDA has determined that the

interim final rule does not contain
policies that have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, we conclude that the
interim final rule does not contain
policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.
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through Friday. (FDA has verified the
Web site addresses, but FDA is not
responsible for any subsequent changes
to the Web site after this document
publishes in the Federal Register.)

1. World Organization for Animal Health,
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Chapter 2.3.13, Bovine Spongiform
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www.ole.int/eng/normes/mcode/
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List of Subjects
21 CFR Part 189
Food additives, Food packaging.

21 CFR Part 700

Cosmetics, Packaging and containers.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner

of Food and Drugs, 21 CFR parts 189
and 700 are amended as follows:

PART 189—SUBSTANCES
PROHIBITED FROM USE IN HUMAN
FOOD

m 1. The authority citation for 21 CFR
part 189 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371,
381.

m 2. Section 189.5 is amended by
revising paragraph (a)(1) and by adding
paragraph (e) to read as follows:

§189.5 Prohibited cattle materials.

(a) * x %

(1) Prohibited cattle materials means
specified risk materials, small intestine
of all cattle except as provided in
paragraph (b)(2) of this section, material
from nonambulatory disabled cattle,
material from cattle not inspected and
passed, or mechanically separated (MS)
(Beef). Prohibited cattle materials do not
include the following:

(i) Tallow that contains no more than
0.15 percent insoluble impurities,
tallow derivatives, hides and hide-
derived products, and milk and milk
products, and

(ii) Cattle materials inspected and
passed from a country designated under
paragraph (e) of this section.

* * * * *

(e) Process for designating countries.
A country seeking designation must
send a written request to the Director,
Office of the Center Director, Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, at the
address designated in 21 CFR 5.1100.
The request shall include information
about a country’s bovine spongiform
encephalopathy (BSE) case history, risk
factors, measures to prevent the
introduction and transmission of BSE,
and any other information relevant to
determining whether specified risk
materials, the small intestine of cattle
except as provided in paragraph (b)(2) of
this section, material from
nonambulatory disabled cattle, or MS
(Beef) from cattle from the country
should be considered prohibited cattle
materials. FDA shall respond in writing
to any such request and may impose
conditions in granting any such request.
A country designation granted by FDA
under this paragraph will be subject to
future review by FDA, and may be
revoked if FDA determines that it is no
longer appropriate.

PART 700—GENERAL

m 3. The authority citation for 21 CFR
part 700 continues to read as follows:
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Authority: 21 U.S.C. 321, 331, 352, 355,
361, 362, 371, 374.

m 4. Section 700.27 is amended by
revising paragraph (a)(1) and by adding
paragraph (e) to read as follows:

§700.27 Use of prohibited cattle materials
in cosmetic products.

(a)* EE

(1) Prohibited cattle materials means
specified risk materials, small intestine
of all cattle except as provided in
paragraph (b)(2) of this section, material
from nonambulatory disabled cattle,
material from cattle not inspected and
passed, or mechanically separated (MS)
(Beef). Prohibited cattle materials do not
include the following:

(i) Tallow that contains no more than
0.15 percent insoluble impurities,
tallow derivatives, hides and hide-
derived products, and milk and milk
products, and

(ii) Cattle materials inspected and
passed from a country designated under
paragraph (e) of this section.

* * * * *

(e) Process for designating countries.
A country seeking designation must
send a written request to the Director,
Office of the Center Director, Center for
Food Safety and Applied Nutrition,
Food and Drug Administration, at the
address designated in 21 CFR 5.1100.
The request shall include information
about a country’s bovine spongiform
encephalopathy (BSE) case history, risk
factors, measures to prevent the
introduction and transmission of BSE,
and any other information relevant to
determining whether specified risk
materials, the small intestine of cattle
except as provided in paragraph (b)(2) of
this section, material from
nonambulatory disabled cattle, or MS
(Beef) from cattle from the country
should be considered prohibited cattle
materials. FDA shall respond in writing
to any such request and may impose
conditions in granting any such request.
A country designation granted by FDA
under this paragraph will be subject to
future review by FDA, and may be
revoked if FDA determines that it is no
longer appropriate.

Dated: April 11, 2008.
Jeffrey Shuren,

Associate Commissioner for Policy and
Planning.

[FR Doc. 08-1142 Filed 4—15-08; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 54

[TD 9393]

RIN 1545-BF97

Employer Comparable Contributions to

Health Savings Accounts Under
Section 4980G

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations providing guidance on
employer comparable contributions to
Health Savings Accounts (HSAs) under
section 4980G in instances where an
employee has not established an HSA
by December 31st and in instances
where an employer accelerates
contributions for the calendar year for
employees who have incurred qualified
medical expenses. These final
regulations affect employers that
contribute to employees’ HSAs and their
employees.

DATES: Effective Date: These regulations
are effective on April 17, 2008.

Applicability Date: These regulations
apply to employer contributions made
for calendar years beginning on or after
January 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Mireille Khoury at (202) 622-6080.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
2090. The collection of information in
these final regulations is in Q & A-14.
This information is needed for purposes
of making HSA contributions to
employees who establish an HSA after
the end of the calendar year but before
the last day of February or who have not
previously notified their employer that
they have established an HSA.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,

tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains final Pension
Excise Tax Regulations (26 CFR part 54)
under section 4980G of the Internal
Revenue Code (Code). Under section
4980G, an excise tax is imposed on an
employer that fails to make comparable
contributions to the HSAs of its
employees.

On August 26, 2005, proposed
regulations (REG-138647-04) on the
comparability rules of section 4980G
were published in the Federal Register
(70 FR 50233). On July 31, 2006, final
regulations (REG-138647-04) on the
comparability rules were published in
the Federal Register (71 FR 43056). The
final regulations clarified and expanded
upon the guidance regarding the
comparability rules published in Notice
2004—2 (2004—2 IRB 296) and in Notice
2004-50 (2004—33 IRB 196), Q & A—46
through Q & A-54. See §601.601(d)(2).
Q & A—6(b) of the final regulations
reserved the issue of employees who
have not established an HSA by the end
of the calendar year.

On June 1, 2007, proposed regulations
(REG-143797-06), were published in
the Federal Register (72 FR 30501)
addressing the reserved issue and one
additional issue concerning the
acceleration of employer contributions.
One written public comment on the
proposed regulations was received,
which supported the proposed
regulations. These final regulations
adopt the provisions of the proposed
regulations without substantive
revision.

Explanation of Provisions and
Summary of Comments

Employee Has Not Established HSA by
December 31

The proposed and final regulations
provide a means for employers to
comply with the comparability
requirements with respect to employees
who have not established an HSA by
December 31, as well as with respect to
employees who may have established an
HSA but not notified the employer of
that fact. The proposed and final
regulations provide that, in order to
comply with the comparability rules for
a calendar year with respect to such
employees, the employer must comply
with a notice requirement and a
contribution requirement. In order to
comply with the notice requirement, the
employer must provide all such
employees, by January 15 of the
following calendar year, written notice
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that each eligible employee who, by the
last day of February, both establishes an
HSA and notifies the employer that he
or she has established the HSA will
receive a comparable contribution to the
HSA. For each such eligible employee
who establishes an HSA and so notifies
the employer by the end of February,
the employer must contribute to the
HSA by April 15 comparable amounts
(taking into account each month that the
employee was a comparable
participating employee) plus reasonable
interest. The notice may be delivered
electronically. The proposed and final
regulations provide sample language
that employers may use as a basis in
preparing their own notices. The only
comment received was in support of
this new rule and the model notice.

Acceleration of Employer Contributions

The proposed and final regulations
also address a second issue relating to
acceleration of contributions. They
provide that, for any calendar year, an
employer may accelerate part or all of
its contributions for the entire year to
the HSAs of employees who have
incurred during the calendar year
qualified medical expenses exceeding
the employer’s cumulative HSA
contributions at that time. If an
employer accelerates contributions for
this reason, these contributions must be
available on an equal and uniform basis
to all eligible employees throughout the
calendar year and employers must
establish reasonable uniform methods
and requirements for acceleration of
contributions and the determination of
medical expenses. An employer is not
required to contribute reasonable
interest on either accelerated or non-
accelerated HSA contributions. But see
Q& A-6 and Q & A-12 in §54.4980G—
4 for when reasonable interest must be
paid. The one comment received
supported this new provision allowing
employers to accelerate contributions.

Other Issues

These final regulations concern only
section 4980G. Other statutes may
impose additional requirements (for
example, the Health Insurance
Portability and Accountability Act of
1996 (HIPAA) (sections 9801-9803)).

Effective/Applicability Date

These regulations apply to employer
contributions made for calendar years
beginning on or after January 1, 2009.
However, employers may rely on this
guidance beginning on or after the date
of publication of these final regulations
in the Federal Register.

Special Analyses

It has been determined that these
regulations are not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. It is hereby
certified that the collection of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based on the fact the
estimated burden associated with the
information collection averages 15
minutes per respondent. Moreover, a
model notice has been provided for
employers who are subject to this
collection of information. Therefore, a
Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
Chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this regulation has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these final
regulations is Mireille Khoury, Office of
Division Counsel/Associate Chief
Counsel (Tax Exempt and Government
Entities). However, personnel from
other offices of the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 54
Excise taxes, Pensions, Reporting and
recordkeeping requirements.

Adoption of Amendment to the
Regulations

m Accordingly, 26 CFR part 54 is
amended as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation
for part 54 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§54.4980G-0 [Amended]

m Par. 2. Section 54.4980G—0 is
amended by adding entries for
54.4980G—4 Q & A-14, Q & A-15 and
Q & A—-16 to read as follows:

§54.4980G-0 Table of contents.

* * * * *

§54.4980G-4 Calculating comparable
contributions.
* * * * *

Q-14: How does an employer comply with
the comparability rules if an employee has
not established an HSA by December 31st?

Q-15: For any calendar year, may an
employer accelerate part or all of its
contributions for the entire year to the HSAs
of employees who have incurred, during the
calendar year, qualified medical expenses (as
defined in section 223(d)(2)) exceeding the
employer’s cumulative HSA contributions at
that time?

Q-16: What is the effective date for the
rules in Q & A-14 and Q & A—15 of this
section?

m Par. 3. Section 54.4980G—4 is
amended by:
m 1. Removing paragraph (b) and
redesignating paragraph (c) as paragraph
(b) in Q & A-6.
m 2. Adding Q & A-14,Q & A—15 and
Q & A-16.

The additions read as follows:

§54.4980G-4 Calculating comparable
contributions.

(Q—14: Does an employer fail to satisfy
the comparability rules for a calendar
year if the employer fails to make
contributions with respect to eligible
employees because the employee has
not established an HSA or because the
employer does not know that the
employee has established an HSA?

A—14: (a) In general. An employer
will not fail to satisfy the comparability
rules for a calendar year (Year 1) merely
because the employer fails to make
contributions with respect to an eligible
employee because the employee has not
established an HSA or because the
employer does not know that the
employee has established an HSA, if—

(1) The employer provides timely
written notice to all such eligible
employees that it will make comparable
contributions for Year 1 for eligible
employees who, by the last day of
February of the following calendar year
(Year 2), both establish an HSA and
notify the employer (in accordance with
a procedure specified in the notice) that
they have established an HSA; and

(2) For each such eligible employee
who establishes an HSA and so notifies
the employer on or before the last day
of February of Year 2, the employer
contributes to the HSA for Year 1
comparable amounts (taking into
account each month that the employee
was a comparable participating
employee) plus reasonable interest by
April 15th of Year 2.

(b) Notice. The notice described in
paragraph (a) of this Q & A—14 must be
provided to each eligible employee who
has not established an HSA by
December 31 of Year 1 or if the
employer does not know if the
employee established an HSA. The



20796

Federal Register/Vol. 73, No. 75/Thursday, April 17, 2008/Rules and Regulations

employer may provide the notice to
other employees as well. However, if an
employee has earlier notified the
employer that he or she has established
an HSA, or if the employer has
previously made contributions to that
employee’s HSA, the employer may not
condition making comparable
contributions on receipt of any
additional notice from that employee.
For each calendar year, a notice is
deemed to be timely if the employer
provides the notice no earlier than 90
days before the first HSA employer
contribution for that calendar year and
no later than January 15 of the following
calendar year.

(c) Model notice. Employers may use
the following sample language as a basis
in preparing their own notices.

Notice to Employees Regarding Employer
Contributions to HSAs:

This notice explains how you may be
eligible to receive contributions from
[employer] if you are covered by a High
Deductible Health Plan (HDHP). [Employer]
provides contributions to the Health Savings
Account (HSA) of each employee who is
[insert employer’s eligibility requirements for
HSA contributions] (“eligible employee”). If
you are an eligible employee, you must do
the following in order to receive an employer
contribution:

(1) Establish an HSA on or before the last
day in February of [insert year after the year
for which the contribution is being made]
and;

(2) Notify [insert name and contact
information for appropriate person to be
contacted] of your HSA account information
on or before the last day in February of
[insert year after year for which the
contribution is being made]. [Specify the
HSA account information that the employee
must provide (e.g., account number, name
and address of trustee or custodian, etc.) and
the method by which the employee must
provide this account information (e.g., in
writing, by e-mail, on a certain form, etc.)].

If you establish your HSA on or before the
last day of February in [insert year after year
for which the contribution is being made]
and notify [employer] of your HSA account
information, you will receive your HSA
contributions, plus reasonable interest, for
[insert year for which contribution is being
made] by April 15 of [insert year after year
for which contribution is being made]. If,
however, you do not establish your HSA or
you do not notify us of your HSA account
information by the deadline, then we are not
required to make any contributions to your
HSA for [insert applicable year]. You may
notify us that you have established an HSA
by sending an [e-mail or] a written notice to
[insert name, title and, if applicable, e-mail
address]. If you have any questions about this
notice, you can contact [insert name and
title] at [insert telephone number or other
contact information].

(e) Electronic delivery. An employer
may furnish the notice required under

this section electronically in accordance
with § 1.401(a)-21 of this chapter.

(f) Examples. The following examples
illustrate the rules in this Q & A-14:

Example 1. In a calendar year, Employer Q
contributes to the HSAs of current employees
who are eligible individuals covered under
any HDHP. For the 2009 calendar year,
Employer Q contributes $50 per month on
the first day of each month, beginning
January 1st, to the HSA of each employee
who is an eligible employee on that date. For
the 2009 calendar year, Employer Q provides
written notice satisfying the content
requirements of this Q & A—14 on October 16,
2008 to all employees regarding the
availability of HSA contributions for eligible
employees. For eligible employees who are
hired after October 16, 2008, Employer Q
provides such a notice no later than January
15, 2010. Employer QQ’s notice satisfies the
notice timing requirements in paragraph
(a)(1) of this Q & A-14.

Example 2. Employer R’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax
contribution. Employer R automatically
contributes a non-elective matching
contribution to the HSA of each employee
who makes a pre-tax HSA contribution.
Because Employer R’s HSA contributions are
made through the cafeteria plan, the
comparability requirements do not apply to
the HSA contributions made by Employer R.
Consequently, Employer R is not required to
provide written notice to its employees
regarding the availability of this matching
HSA contribution. See Q & A-1 in
§54.4980G-5 for treatment of HSA
contributions made through a cafeteria plan.

Example 3. In a calendar year, Employer S
maintains an HDHP and only contributes to
the HSAs of eligible employees who elect
coverage under its HDHP. For the 2009
calendar year, Employer S employs ten
eligible employees and all ten employees
have elected coverage under Employer S’s
HDHP and have established HSAs. For the
2009 calendar year, Employer S makes
comparable contributions to the HSAs of all
ten employees. Employer S satisfies the
comparability rules. Thus, Employer S is not
required to provide written notice to its
employees regarding the availability of HSA
contributions for eligible employees.

Example 4. In a calendar year, Employer T
contributes to the HSAs of current full-time
employees with family coverage under any
HDHP. For the 2009 calendar year, Employer
T provides timely written notice satisfying
the content requirements of this section to all
employees regardless of HDHP coverage.
Employer T makes identical monthly
contributions to all eligible employees
(meaning full time employees with family
HDHP coverage) that establish HSAs.
Employer T contributes comparable amounts
(taking into account each month that the
employee was a comparable participating
employee) plus reasonable interest to the
HSAs of the eligible employees that establish
HSAs and provide the necessary information

after the end of the year but on or before the
last day of February, 2010. Employer T makes
no contribution to the HSAs of employees
that do not establish an HSA or that do not
provide the necessary information on or
before the last day of February, 2010.
Employer T satisfies the comparability
requirements.

Example 5. For the 2009 calendar year,
Employer V contributes to the HSAs of
current full time employees with family
coverage under any HDHP. Employer V has
500 current full time employees. As of the
date for Employer V’s first HSA contribution
for the 2009 calendar year, 450 eligible
employees have established HSAs. Employer
V provides timely written notice satisfying
the content requirements of this section only
to those 50 eligible employees who have not
established HSAs. Employer V makes
identical quarterly contributions to the 450
eligible employees who established HSAs. By
April 15, 2010, Employer V contributes
comparable amounts to the other eligible
employees who establish HSAs and provide
the necessary information on or before the
last day of February, 2010. Employer V
makes no contribution to the HSAs of eligible
employees that do not establish an HSA or
that do not provide the necessary information
on or before the last day of February, 2010.
Employer V satisfies the comparability rules.

QQ—15: For any calendar year, may an
employer accelerate part or all of its
contributions for the entire year to the
HSAs of employees who have incurred,
during the calendar year, qualified
medical expenses (as defined in section
223(d)(2)) exceeding the employer’s
cumulative HSA contributions at that
time?

A-15: (a) In general. Yes. For any
calendar year, an employer may
accelerate part or all of its contributions
for the entire year to the HSAs of
employees who have incurred, during
the calendar year, qualified medical
expenses exceeding the employer’s
cumulative HSA contributions at that
time. If an employer accelerates
contributions to the HSA of any such
eligible employee, all accelerated
contributions must be available
throughout the calendar year on an
equal and uniform basis to all such
eligible employees. Employers must
establish reasonable uniform methods
and requirements for accelerated
contributions and the determination of
medical expenses.

(b) Satisfying comparability. An
employer that accelerates contributions
to the HSAs of its employees will not
fail to satisfy the comparability rules
because employees who incur
qualifying medical expenses exceeding
the employer’s cumulative HSA
contributions at that time have received
more contributions in a given period
than comparable employees who do not
incur such expenses, provided that all
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comparable employees receive the same
amount or the same percentage for the
calendar year. Also, an employer that
accelerates contributions to the HSAs of
its employees will not fail to satisfy the
comparability rules because an
employee who terminates employment
prior to the end of the calendar year has
received more contributions on a
monthly basis than employees who
work the entire calendar year. An
employer is not required to contribute
reasonable interest on either accelerated
or non-accelerated HSA contributions.
But see Q & A—6 and Q & A—12 of this
section for when reasonable interest
must be paid.

Q-16: What is the effective date for
the rules in Q & A—14 and Q & A—15 of
this section?

A-16: These regulations apply to
employer contributions made for
calendar years beginning on or after
January 1, 2009.

Approved: April 10, 2008.
Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

Eric Solomon,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. E8—8214 Filed 4-16-08; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2008-0114]
RIN 1625-AA87

Security Zone; Anacostia River,
Washington, DC

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing certain waters of the
Anacostia River in order to safeguard
high-ranking public officials from
terrorist acts and incidents. This action
is necessary to ensure the safety of
persons and property, and prevent
terrorist acts or incidents. This rule
prohibits vessels and people from
entering the security zone and requires
vessels and persons in the security zone
to depart the security zone, unless
specifically exempt under the
provisions in this rule or granted
specific permission from the Coast
Guard Captain of the Port Baltimore.

DATES: This rule is effective from 7:30
a.m. through 2 p.m. on April 17, 2008.
ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2008-0114 and are
available online at http://
www.regulations.gov. This material is
also available for inspection or copying
at two locations: the Docket
Management Facility (M-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays and the
Commander, U.S. Coast Guard Sector
Baltimore, 2401 Hawkins Point Road,
Building 70, Waterways Management
Division, Baltimore, Maryland 21226—
1791 between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call Mr.
Ronald Houck, at Coast Guard Sector
Baltimore, Waterways Management
Division, at telephone number (410)
576—2674 or (410) 576—2693. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On March 7, 2008, we published a
notice of proposed rulemaking (NPRM)
entitled ““Security Zone; Anacostia
River, Washington, DC” in the Federal
Register (73 FR 12318). We received one
letter, with an attached photo,
commenting on the proposed rule.
Based on this comment, no changes
were made to the proposed rule. No
public meeting was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. It would be contrary to public
interest to delay the effective date of this
rule.

The Department of Homeland
Security designated the 2008 Papal
Visits in the United States as Special
Events Awareness Report (SEAR) Level
II. The Coast Guard is establishing this
security zone to support the United
States Secret Service, the designated
lead federal agency for the events, in
their efforts to coordinate security
operations and establish a secure
environment for this highly visible and
publicized event.

The measures contemplated by the
rule are intended to protect the public
and high-ranking public officials by
preventing waterborne acts of terrorism,
which terrorists have demonstrated a
capability to carry out. Immediate action
is needed to defend against and deter
these terrorist acts.

Background and Purpose

The ongoing hostilities in Afghanistan
and Iraq have made it prudent for U.S.
ports and waterways to be on a higher
state of alert because the al Qaeda
organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide. Due to
increased awareness that future terrorist
attacks are possible the Coast Guard, as
lead federal agency for maritime
homeland security, has determined that
the Coast Guard Captain of the Port
must have the means to be aware of,
deter, detect, intercept, and respond to
asymmetric threats, acts of aggression,
and attacks by terrorists on the
American homeland while still
maintaining our freedoms and
sustaining the flow of commerce. This
security zone is part of a comprehensive
port security regime designed to
safeguard human life, vessels, and
waterfront facilities against sabotage or
terrorist attacks.

The Captain of the Port Baltimore is
establishing a security zone to address
the aforementioned security concerns
and to take steps to prevent the
catastrophic impact of a terrorist attack
against a large number of participants,
and the surrounding waterfront area and
communities, in Washington, DC. This
temporary security zone applies to all
waters of the Anacostia River, from
shoreline to shoreline, from a line
connecting the following points,
beginning at 38°51°50” N, 077°00"41” W
thence to 38°51'44” N, 077°00°26” W,
upstream to the Officer Kevin J. Welsh
Memorial (11th Street) Bridge. Although
interference with normal port
operations will be kept to the minimum
considered necessary to ensure the
security of life and property on the
navigable waters immediately before,
during, and after the scheduled event,
this zone will help the Coast Guard to
prevent vessels or persons from
bypassing security measures for the
event established and engaging in
terrorist actions against a large number
of participants during the highly-
publicized event.

Discussion of Comments and Changes

The Coast Guard received one
comment in response to the NPRM. No
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public meeting was requested and none
was held.

The commenter, the developer of a
piece of equipment that can be pre-
attached to any standard fire hydrant,
stated that such an item could quickly
be activated to decontaminate or cool
many people by providing ““a ring of
potential showers around the stadium
while the Pope is there.”

We did not make any changes from
the proposed rule which involves a
security zone on the Anacostia River
based on this comment. We did,
however, revise paragraph (b)(1) of the
regulatory text to reflect what we stated
in the preamble of the NPRM, that
except for Public vessels and vessels at
berth, mooring or at anchor, all vessels
in this zone must depart the security
zone.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

There is little seasonal vessel traffic
associated with recreational boating and
commercial fishing during the effective
period, and vessels may seek permission
from the Captain of the Port Baltimore
to enter and transit the zone.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit, operate or
anchor in a portion of the Anacostia
River, from shoreline to shoreline, from
a line connecting the following points,
beginning at 38°51°50” N, 077°00"41” W
thence to 38°5144” N, 077°00°26” W,
upstream to the Officer Kevin J. Welsh
Memorial (11th Street) Bridge, from 7:30
a.m. through 2 p.m. on April 17, 2008.
Although the security zone applies to

the entire width of the river, this zone
will not have a significant economic
impact on a substantial number of small
entities due to a lack of seasonal vessel
traffic associated with recreational
boating and commercial fishing during
the effective period. Also, before the
effective period, we would issue
maritime advisories widely available to
users of the Anacostia River, and vessels
may seek permission from the Captain
of the Port Baltimore to enter and transit
the security zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of

$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency



Federal Register/Vol. 73, No. 75/Thursday, April 17, 2008/Rules and Regulations

20799

provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g.), of the
Instruction, from further environmental
documentation. This rule establishes a
security zone.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T08—-012 to read as
follows:

§165.T08-012 Security Zone; Anacostia
River, Washington, DC.

(a) Location. The following area is a
security zone: All waters of the
Anacostia River, from shoreline to
shoreline, from a line connecting the
following points, beginning at 38°51'50”

N, 077°00’41” W thence to 38°51’44” N,
077°00°26” W, upstream to the Officer
Kevin J. Welsh Memorial (11th Street)
Bridge. These coordinates are based
upon North American Datum 1983.

(b) Regulations. (1) Entry into the
security zone described in paragraph (a)
of this section is prohibited unless
authorized by the Coast Guard Captain
of the Port, Baltimore. Except for Public
vessels and vessels at berth, mooring or
at anchor, all vessels in this zone must
depart the security zone.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
410-576-2693 or on VHF channel 16
(156.8 MHz) to seek permission to
transit the area. If permission is granted,
all persons and vessels must comply
with the instructions of the Captain of
the Port or his or her designated
representative.

(3) The U.S. Coast Guard may be
assisted in the patrol and enforcement
of the security zone by Federal, State
and local agencies.

(c) Effective period. This section is
effective from 7:30 a.m. through 2 p.m.
on April 17, 2008.

Dated: April 10, 2008.
Brian D. Kelley,

Captain, U.S. Coast Guard, Captain of the
Port, Baltimore, Maryland.

[FR Doc. 08—1146 Filed 4—15-08; 9:31 am]
BILLING CODE 4910-15-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 102-38

[FMR Amendment 2008-05; FMR Case
2007-102-2; Docket FMR-2008-0001;
Sequence 2]

RIN 3090-AI33

Federal Management Regulation; FMR
Case 2007-102-2, Sale of Personal
Property-Federal Asset Sales (eFAS)
Sales Centers

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration is amending the Federal
Management Regulation (FMR) by
adding provisions for the sale of
personal property through Federal Asset
Sales (eFAS) Sales Centers.
DATES: Effective Date: This rule is
effective on April 17, 2008.

Compliance Date: For agencies
already tasked by the Office of
Management and Budget (OMB) to meet

e-Government milestones related to this
eFAS initiative, you must comply by
April 17, 2008.

All other agencies must comply with
the e-Government milestones identified
in section 102-38.360 by July 17, 2009.
FOR FURTHER INFORMATION CONTACT: Mr.
Robert Holcombe, Office of
Governmentwide Policy, Personal
Property Management Policy, at (202)
501-3828, or e-mail at
robert.holcombe@gsa.gov for
clarification of content. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat, Room 4035, GS Building,
Washington, DC 20405, (202) 501-4755.
Please cite FMR Amendment 2008-05,
FMR Case 2007-102-2.

SUPPLEMENTARY INFORMATION:

A. Background

A proposed rule was published in the
Federal Register on April 3, 2007 (72 FR
15854) soliciting comments on proposed
changes to 41 CFR part 102-38.
Nineteen individuals, agencies, or
entities provided comments. Many of
those providing comments had multiple
statements, questions, or concerns. After
reviewing the comments, and
recognizing that the milestones listed in
Subpart H were inconsistent with the
eFAS e-Government milestones, that
section is being revised to refer to the
eFAS initiative milestones, which have
been developed between the Office of
Management and Budget, the eFAS
Planning Office, and agency
representatives over the past year. These
milestones are available to the public
via GSA’s Web site at http://
www.gsa.gov/govsalesmilestones.

The second major change from the
proposed rule is to address comments
from the public that there is a
perception that this e-Government
initiative will make agencies choose less
effective sales solutions in order to
migrate to an approved Sales Center
(SC). Section 102—-38.360 is rewritten to
further emphasize that agencies should
identify sales solutions which are more
effective than those solutions offered by
approved Sales Centers by submitting a
waiver to the eFAS Planning Office.
GSA foresees granting temporary
waivers for agencies to use these more
effective solutions until either the sales
solutions are approved as Sales Genters,
or the agency migrates to an approved
Sales Center as quickly as practicable. It
is not the intent of the eFAS initiative
nor this regulation to make agencies
migrate away from effective sales
solutions. The intent is to identify the
best sales solutions for Federal assets,
and to make these assets visible to the
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public so that prospective purchasers
can find and buy Federal assets for sale
through one centralized Internet portal.

To clarify, the FMR has provisions for
granting deviations to regulations;
however, this regulation will allow for
waivers outside the deviation process in
FMR 102-2.60 through 102-2.110.
Waivers will be approved by the eFAS
Planning Office upon presentation of a
business case showing that complying
with an eFAS milestone is either
impracticable or inefficient.

This final rule recognizes different
migration dates for agencies previously
tasked to comply with OMB e-
Government milestones related to this
eFAS initiative and all other agencies.
For agencies not tasked by OMB to meet
e-Government milestones related to this
eFAS initiative, the agencies’ current
sales solution(s) are considered
approved eFAS Sales Center(s) until the
“Compliance Date” of this final rule.

The following is a summary of
comments on the proposed rule, and
how they are addressed in this final
rule.

Comment 1. One specific comment
questioned the need to have “a duly
authorized agency official” sell Federal
personal property assets. Several other
comments alluded to this sales function
when comparing Federal and
commercial sales.

Response: Federal asset sales policies
have always required a Government
representative approving each sale. This
is to protect the Government’s interest
and because the transfer of title to
personal property is an inherently
governmental function. There are three
main reasons for this requirement: The
Federal official approving the sale is (a)
obligating the Government to a course of
action (committing the expenditure of
resources) for every sale; (b) obligating
the Government to the sales contract,
including addressing sales disputes
should issues arise, and the transfer of
title to the personal property sold; and
(c) verifying that the winning bidder(s)
are not excluded from engaging in
business with the Federal Government.
Finally, most of these sales-related
functions are within the realm of
activities which are “inherently
governmental” according to Office of
Federal Procurement Policy (OFPP)
Letter 92-1.

There was no change made to this
final rule as a result of this comment.

Comment 2. Eleven comments
specifically addressed the concern that
the Government was competing with the
private sector in the sale of Federal
assets, and/or that the Government was
impacting commercial sales or sales

solutions. Other comments alluded to
this concern.

Response: As mentioned in Comment
1., the sale of Federal assets cannot be
compared to commercial sales in every
aspect. In addition, under eFAS, private
sector entities are the sales mechanism
for many sales currently conducted by
the eFAS-approved SCs. Finally, and
perhaps most importantly, agencies that
currently use or that are able to identify
private sector entities which can
demonstrate a more effective sales
solution than the eFAS-approved SCs
are invited and encouraged to submit a
waiver request so that, if the waiver is
approved, that agency and other
agencies, in the future, may utilize the
services of these private sector sales
solutions and be better stewards of the
Government’s interests. GSA plans to
approve waivers where there is a
business case showing when an eFAS
milestone is either impracticable or
inefficient. The waiver process is
discussed under Comment 5. For
background: GSA is not able to identify
all activities selling Federal personal
property; therefore, GSA is not able to
identify those sales activities which are
more effective than the approved SCs.
All agencies were asked to nominate
effective sales solutions for
consideration as SCs in 2005. This
request for SC nominations was
repeated in 2006. Only the eFAS-
approved SCs were nominated by
agencies as effective providers of sales
solutions. No bid by an agency to
become an SC using their current or
proposed sales solution(s) was refused,
regardless of whether the solution
utilized private sector support,
governmental support, or a mix of
private and governmental activities.
There was no change made in this final
rule as a result of these comments.

Comment 3. Related to Comment 2.,
there were two comments requesting
that only private sector entities sell
Federal assets.

Response: As in the response to
Comment 2., there is no barrier to
private sector participation in the sales
of Federal personal property. Many
private sector entities already
participate with the eFAS-approved
SCs, and agencies are invited to identify
new solutions which are more effective
than those approved by the eFAS
initiative. See the waiver process
comments in Comment 5. There was no
change made to this final rule as a result
of these comments.

Comment 4. Nine comments
expressed concern that this final rule
will increase the cost of Government
sales; either because the SCs will charge
higher prices because they are not as

cost-effective as private sector sellers, or
because they are not incentivized to
maximize profits.

Response: Many private sector entities
already participate with the eFAS-
approved SCs, and agencies are invited
to identify new solutions which are
more effective than those approved by
the eFAS initiative. See the waiver
process comments in Comment 5. There
was no change made to the final rule as
a result of these comments.

Comment 5. Six comments related to
the FMR deviation or waiver process,
either suggesting that Federal agencies
be able to opt out of the provisions of
this final rule or stating that the process
of obtaining a waiver to the provisions
of this final rule was not provided.

Response: The eFAS initiative is
established to utilize and leverage the
services of the best sellers of Federal
assets. It would be contrary to the eFAS
initiative to allow agencies to choose
sales solutions that are less effective
sellers than those identified by the
selling agencies or the eFAS Executive
Steering Committee (ESC). The general
provisions for requesting a deviation to
the regulation remain in section 102—
38.30. However, for waivers to the eFAS
milestones (such as migrating to an ESC-
approved SC), the agency must request
a waiver in accordance with section
102-38.360. Waivers will be approved
by the eFAS Planning Office upon
presentation of a business case showing
that complying with an eFAS milestone
is either impracticable or inefficient.

In summary, for this final rule, there
is a waiver process for the eFAS
milestones (following policy in section
102-38.360) and a deviation process to
the regulation that is for other than
eFAS milestones (following policy in
section 102-38.30). Section 102—-38.360
was modified to address eFAS Planning
Office waivers to the eFAS milestones.

Comment 6. Two comments suggested
that the process for an agency to become
an eFAS-approved SC was not
identified.

Response: The process for an agency
to become an eFAS-approved SC is
identified in section 102-38.35 under
the definition of a ““Sales Center.” There
was no change made to the final rule as
a result of these comments.

Comment 7. One comment suggested
that all new SCs be approved by the
Office of Management and Budget
(OMB).

Response: OMB has approved all SCs
and will approve the designation of any
future SCs. There was no change made
to this final rule as a result of this
comment.

Comment 8. One comment suggested
that all SCs sit on a board which
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governs the eFAS process, and each SC
have an equal vote.

Response: All agencies identified as
Business Reference Model agencies by
OMB are invited to participate in the
eFAS ESC. The voting members were
identified by OMB at the beginning of
the eFAS initiative and include SC
agencies and non-SC agencies. The
input of the non-SC agencies is
important to obtain the perspective of
the customer agencies. There was no
change made to this final rule as a result
of this comment.

Comment 9. Three responses contend
that the proposed rule is in violation of
Executive Order 12866 as it will harm
many small businesses.

Response: Executive Order 12866
specifically excludes a regulation
limited to rules governing agency
management practices (such as this)
from the definition of a significant
regulatory action (section 3(d)). There
was no change made to this final rule as
a result of these comments.

Comment 10. One question asked if
GSA will be the only seller of surplus
property held by the State Agencies for
Surplus Property (SASPs) which is not
donated.

Response: As the undonated property
held by the SASPs is still Federal
property, it would fall under the rules
of this final rule and must be sold
through an SC such as GSA, if not
disposed of in accordance with FMR
102-37.305. There was no change made
to this final rule as a result of this
comment.

Comment 11. Two comments had a
concern that the Government is
inappropriately using private sector
business models or will violate patent
laws by using Government developed
systems.

Response: The Government must
ensure that it does not violate protected
processes or tools. There was no change
made to this final rule as a result of
these comments.

Comment 12. One comment had a
concern that the Government will have
to invest in the development of an SC.

Response: The SCs were nominated,
approved, and selected because they
have already shown expertise in selling
Federal assets and have a plan to be able
to absorb an increase in sales volume if
more assets are sold through the SC.
This increase in SC capacity will not be
funded by the Government. There was
no change made to this final rule as a
result of this comment.

Comment 13. One comment expressed
a concern that only GSA determines
who sells property under the eFAS
initiative.

Response: As indicated under
Comment 7., OMB makes the final
decision as to which agencies become
SCs, and therefore who sells Federal
property. Prior to OMB review, the
eFAS ESC reviews and approves the
recommendations of the ESC selection
panel. GSA has only one vote on the
eFAS ESC. There was no change made
to this final rule as a result of this
comment.

Comment 14. One comment had a
concern that the eFAS activity is not
transparent and in accordance with
principles of the Federal Acquisition
Regulation.

Response: This is not an acquisition
for sales services—the eFAS initiative
involves the selection of agencies to sell
property belonging to the holding
agency (and possibly that of other
agencies). Nevertheless, the process of
approving and selecting SCs and making
significant decisions is transparent to
the representatives on the eFAS ESC,
and those who represent the interests of
all the agencies selling assets. Finally,
major decisions are fully explained and
documented to OMB. There was no
change made to this final rule as a result
of this comment.

Comment 15. Two comments had a
concern that this would violate OMB
Circular A-76 as the Circular states that
a competition should be performed
before Government personnel perform
an activity performed by the private
sector.

Response: As explained under
Comment 1., these functions are clearly
within the scope of activities which are
“inherently governmental” according to
OFPP Letter 92—1, and, as such, do not
need to be competed with commercial
activities. There was no change made to
this final rule as a result of these
comments.

Comment 16. One comment suggested
that the proposed rule violates 40 U.S.C.
573 in that “the statute does not permit
GSA to retain charges for running a Web
site or collecting information not part of
the sales process.”

Response: Administering the
GovSales sales Web site is a cost
associated with sales of property which
GSA is allowed to do under 40 U.S.C.
573. The retention of proceeds cited in
the proposed FMR 102-38.295(a) is
what all agencies (not just GSA) can
retain to mitigate costs in accordance
with 40 U.S.C. 571. There was no
change made to this final rule as a result
of this comment.

Comment 17. One comment observed
that the vendor has attempted to update
pricing with GSA for years with no
progress.

Response: GSA’s contract pricing was
not addressed in the proposed rule, and
is not addressed in the final rule. The
comment likely refers to a vendor’s
pricing on the GSA schedules. The rates
charged by any eFAS SC to sell assets
for another agency is established by an
agreement between the eFAS SC and the
holding agency. There was no change
made to this final rule as a result of this
comment.

Comment 18. One comment asked
“How will sales work for a private
citizen that does not have access to the
internet?”

Response: In addition to online sales,
there will continue to be offline sales.
Also, with the continuing spread of
technology, more people will have
access to the Internet through their
community, work, or friends/family.
There was no change made to this final
rule as a result of this comment.

Comment 19. One comment expressed
the expectation that GSA will keep costs
to the absolute minimum since agencies
no longer have approved SC options.

Response: GSA agrees with this
comment. The eFAS initiative and GSA
will continually seek to find ways to
ensure that GSA rates (as well as the
rates charged by all eFAS SCs) are
competitive. Also, agencies that find a
sales process that provides a better
value should make that known to the
eFAS Planning Office. There was no
change made to this final rule as a result
of this comment.

Comment 20. One comment suggested
that Real Property sales should be left to
local brokers.

Response: The proposed rule and this
final rule only address sales of Federal
personal property. There was no change
made to this final rule as a result of this
comment.

Comment 21. One question asked if
this final rule would increase the
amount of property returned by an SC
to the agency because the property
could not be sold or the sale was not
conducted because it was not feasible.

Response: The eFAS initiative does
not foresee any degradation of SC
service as a result of this final rule. To
the contrary, through agencies
identifying and using more effective
sales solutions, the initiative expects
that service and effectiveness will
improve over time. There was no change
made to this final rule as a result of this
comment.

The following comments were
accepted and are incorporated in this
final rule.

Comment 22. One comment was that
the policy should be clearer regarding
what agencies should do with property
that is scrap, or property that the SCs
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could not sell, or that was otherwise
eligible for disposal under the
abandonment/destruction authorities of
section 102—36.305 and following
subparts.

Response: Agreed. Provisions have
been added to this final rule to address
these situations (sections 102—38.365
and 102-38.370).

Comment 23. Three comments
observed that this final rule could not
supersede their agency’s authority given
to them by another law.

Response: Agreed. It will be clear in
section 102—38.20 that agencies with
sales authorities outside title 40 of the
United States Code are exempt from
following this final rule.

B. Executive Order 12866

The General Services Administration
(GSA) has determined that this final
rule is not a significant regulatory action
for the purposes of Executive Order
12866.

C. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
comment. Therefore, the Regulatory
Flexibility Act does not apply.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FMR do not impose information
collection requirements that require the
approval of the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is exempt from
Congressional review under 5 U.S.C.
801 since it relates solely to agency
management and personnel.

List of Subjects in 41 CFR Parts 102-38

Government property management,
Surplus Government property.

Dated: January 10, 2008.
Lurita Doan,
Administrator of General Services.

Editorial Note: This document was
received at the Office of the Federal Register
on April 14, 2008.

m For the reasons set forth in the

preamble, GSA amends 41 CFR part
102-38 as set forth below:

PART 102-38—SALE OF PERSONAL
PROPERTY

m 1. The authority citation for part 102—
38 continues to read as follows:

Authority: 40 U.S.C. 545 and 40 U.S.C.
121(c).

m 2. Revise § 102-38.20 to read as
follows:

§102-38.20 Must an executive agency
follow the regulations of this part when
selling all personal property?

Generally, yes, an executive agency
must follow the regulations of this part
when selling all personal property;
however—

(a) Materials acquired for the national
stockpile or supplemental stockpile, or
materials or equipment acquired under
section 303 of the Defense Production
Act of 1950, as amended (50 U.S.C.
App. 2093) are excepted from this part;

(b) The Maritime Administration,
Department of Transportation, has
jurisdiction over the disposal of vessels
of 1,500 gross tons or more and
determined by the Secretary to be
merchant vessels or capable of
conversion to merchant use;

(c) Sales made by the Secretary of
Defense pursuant to 10 U.S.C. 2576
(Sale of Surplus Military Equipment to
State and Local Law Enforcement and
Firefighting Agencies) are exempt from
these provisions;

(d) Foreign excess personal property
is exempt from these provisions; and

(e) Agency sales procedures which are
mandated or authorized under laws
other than Title 40 United States Code
are exempt from this part.

§102-38.25 [Amended]

m 3. Amend § 102-38.25 by removing
the words “holding agency” and adding
the words ““Sales Center” in its place.

m 4. Revise § 102-38.30 to read as
follows:

§102-38.30 How does an executive
agency request a deviation from the
provisions of this part?

Refer to §§ 102—2.60 through 102—
2.110 of this chapter for information on
how to obtain a deviation from this part.
However, waivers which are distinct
from the standard deviation process and
specific to the requirements of the
Federal Asset Sales (eFAS) initiative
milestones (see Subpart H of this part)
are addressed in § 102—38.360.

m 5. Amend § 102-38.35 by
alphabetically adding the definitions
“Federal Asset Sales (eFAS)”, “Federal
Asset Sales Planning Office (eFAS
Planning Office)”, “Holding Agency”’,
“Migration Plan”, and ““Sales Center
(SC)” to read as follows:

§102-38.35 What definitions apply to this
part?
* * * * *

Federal Asset Sales (eFAS) refers to
the e-Government initiative to improve
the way the Federal Government

manages and sells its real and personal
property assets. Under this initiative,
only an agency designated as a Sales
Center (SC) may sell Federal property,
unless a waiver has been granted by the
eFAS Planning Office in accordance
with § 102—38.360. The eFAS initiative
is governed and given direction by the
eFAS Executive Steering Committee
(ESC), with GSA as the managing
partner agency.

Federal Asset Sales Planning Office
(eFAS Planning Office) refers to the
office within GSA assigned
responsibility for managing the eFAS
initiative.

Holding Agency refers to the agency
in possession of personal property
eligible for sale under this part.

* * * * *

Migration Plan refers to the document
a holding agency prepares to summarize
its choice of SC(s) and its plan for
migrating agency sales to the SC(s). The
format for this document is determined
by the eFAS ESC.

* * * * *

Sales Center (SC) means an agency
that has been nominated, designated,
and approved by the eFAS ESC and the
Office of Management and Budget
(OMB) as an official sales solution for
Federal property. The criteria for
becoming an SC, the selection process,
and the ongoing SC requirements for
posting property for sale to the eFAS
portal and reporting sales activity and
performance data are established by the
eFAS ESC and can be obtained from the
eFAS Planning Office at GSA. The eFAS
Planning Office may be contacted via e-
mail at FASPlanningOffice@gsa.gov. SCs
may utilize (and should consider)
private sector entities as well as
Government activities and are expected
to provide exemplary asset management
solutions in one or more of the
following areas: on-line sales; off-line
sales; and sales-related value added
services. SCs will enter into agreements
with holding agencies to sell property
belonging to these holding agencies. A
holding agency may employ the services
of multiple SCs to maximize

efficiencies.
* * * * *

m 6. Revise § 102—38.40 to read as
follows:

§102-38.40 Who may sell personal
property?

An executive agency may sell
personal property (including on behalf
of another agency when so requested)
only if it is a designated Sales Center
(SC), or if the agency has received a
waiver from the eFAS Planning Office.
An SC may engage contractor support to
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sell personal property. Only a duly
authorized agency official may execute
the sale award documents and bind the
United States.

m 7. Amend § 102-38.45 by revising the
heading and introductory paragraph to
read as follows:

§102-38.45 What are an executive
agency'’s responsibilities in selling personal
property?

An executive agency’s responsibilities

in selling personal property are to—
* * * * *

m 8. Amend § 102-38.50 by revising the
heading and introductory paragraph to
read as follows:

§102-38.50 What must we do when an
executive agency suspects violations of 40
U.S.C. 559, fraud, bribery, or criminal
collusion in connection with the disposal of
personal property?

If an executive agency suspects
violations of 40 U.S.C. 559, fraud,
bribery, or criminal collusion in
connection with the disposal of

personal property, the agency must—
* * * * *

m 9. Revise § 102—-38.60 to read as
follows:

§102-38.60 Who is responsible for the
costs of care and handling of the personal
property before it is sold?

The holding agency is responsible for
the care and handling costs of the
personal property until it is removed by
the buyer, the buyer’s designee, or an
SC. The holding agency may request the
SC to perform care and handling
services in accordance with their
agreement. When specified in the terms
and conditions of sale, the SC may
charge the buyer costs for storage when
the buyer is delinquent in removing the
property. The amount so charged may
only be retained by the holding agency
performing the care and handling in
accordance with § 102-38.295.

§102-38.65 [Amended]

m 10. Amend § 102-38.65 in the
heading, by removing the words “we
are” and adding the words “we are or
the holding agency is” in its place; and
in the second sentence by adding the
words “or the holding agency” after the
word “you”.

§102-38.70 [Amended]

m 11. Amend § 102-38.70 in the
heading, by removing the word “we”
and adding the words ‘““the holding
agency’ in its place; and in paragraph
(a), by removing the word “you’” and
adding the words “the holding agency”
in its place.

m 12. Amend § 102-38.75 by revising
the introductory text to paragraph (a),
and paragraph (a)(12) to read as follows:

§102-38.75 How may we sell personal
property?

(a) You will sell personal property
upon such terms and conditions as the
head of your agency or designee deems
proper to promote the fairness,
openness, and timeliness necessary for
the sale to be conducted in a manner
most advantageous to the Government.
When you are selling property on behalf
of another agency, you must consult
with the holding agency to determine
any special or unique sales terms and
conditions. You must also document the
required terms and conditions of each
sale, including, but not limited to, the
following terms and conditions, as
applicable:

* * * * *

(12) Requirements to comply with
applicable laws and regulations. 41 CFR
Part 101-42 contains useful guidance
addressing many of these requirements.
You should also contact your agency’s
Office of General Counsel or
environmental office to identify
applicable Federal, State, or local

environmental laws and regulations.
* * * * *

m 13. Revise § 102—-38.120 to read as
follows:

§102-38.120 When may we conduct
negotiated sales of personal property at
fixed prices (fixed price sale)?

You may conduct negotiated sales of
personal property at fixed prices (fixed
price sale) under this section when:

(a) The items are authorized to be sold
at fixed price by the Administrator of
General Services, as reflected in GSA
Bulletin FMR B-10 (located at http://
www.gsa.gov/fmrbulletin). You may also
contact the GSA Office of Travel,
Transportation, and Asset Management
(MT) at the address listed in § 102—
38.115 to determine which items are on
this list of authorized items;

(b) The head of your agency, or
designee, determines in writing that
such sales serve the best interest of the
Government. When you are selling
property on behalf of a holding agency,
you must consult with the holding
agency in determining whether a fixed
price sale meets this criterion; and

(c) You must publicize such sales to
the extent consistent with the value and
nature of the property involved, and the
prices established must reflect the
estimated fair market value of the
property. Property is sold on a first-
come, first-served basis. You or the
holding agency may also establish
additional terms and conditions that

must be met by the successful purchaser
in accordance with § 102-38.75.

W 14. Revise § 102—38.295 to read as
follows:

§102-38.295 May we retain sales
proceeds?

(a) You may retain that portion of the
sales proceeds, in accordance with your
agreement with the holding agency,
equal to your direct costs and
reasonably related indirect costs
(including your share of the
Governmentwide costs to support the
eFAS Internet portal and
Governmentwide reporting
requirements) incurred in selling
personal property.

(b) A holding agency may retain that
portion of the sales proceeds equal to its
costs of care and handling directly
related to the sale of personal property
by the SC (e.g., shipment to the SC,
storage pending sale, and inspection by
prospective buyers).

(c) After accounting for amounts
retained under paragraphs (a) and (b) of
this section, as applicable, a holding
agency may retain the balance of
proceeds from the sale of its agency’s
personal property when—

(1) It has the statutory authority to
retain all proceeds from sales of
personal property;

(2) The property sold was acquired
with non-appropriated funds as defined
in § 102-36.40 of this subchapter B;

(3) The property sold was surplus
Government property that was in the
custody of a contractor or subcontractor,
and the contract or subcontract
provisions authorize the proceeds of
sale to be credited to the price or cost
of the contract or subcontract;

(4) The property was sold to obtain
replacement property under the
exchange/sale authority pursuant to part
102-39 of this subchapter B; or

(5) The property sold was related to
waste prevention and recycling
programs, under the authority of Section
607 of Public Law 107—67 (Omnibus
Consolidated and Emergency
Supplemental Appropriations Act,
1999, Pub. L. 10767, 115 Stat. 514).
Consult your General Counsel or Chief
Financial Officer for guidance on use of
this authority.

m 15. Amend § 102—38.300 by revising
the section heading to read as follows:

§102-38.300 What happens to sales
proceeds that neither we nor the holding
agency are authorized to retain, or that are
unused?

* * * * *

m 16. Add Subpart H, consisting of

§§102-38.360, 102—38.365, and 102—
38.370 to read as follows:
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Subpart H—Implementation of the
Federal Asset Sales Program

§102-38.360 What must an executive
agency do to implement the eFAS program?

(a) An executive agency must review
the effectiveness of all sales solutions,
and compare them to the effectiveness
(e.g., cost, level of service, and value
added services) of the eFAS SCs.
Agencies should give full consideration
to sales solutions utilizing private sector
entities, including small businesses, that
are more effective than the solutions
provided by any eFAS-approved SC. If
the agency decides that there are more
effective sales solutions than those
solutions offered by the eFAS SCs, the
agency must request a waiver from the
milestones using the procedures and
forms provided by the eFAS Planning
Office. Waivers will be approved by the
eFAS Planning Office upon presentation
of a business case showing that
complying with an eFAS milestone is
either impracticable or inefficient.
Waiver approval will be coordinated
with GSA’s Office of Travel,
Transportation, and Asset Management.
Contact the eFAS Planning Office at
FASPlanningOffice@gsa.gov to obtain
these procedures and forms.

(b) An approved waiver for meeting
one of the eFAS milestones does not
automatically waive all milestone
requirements. For example, if an agency
receives a waiver to the migration
milestone, the agency must still (1) post
asset information on the eFAS Web site
and (2) provide post-sales data to the
eFAS Planning Office in accordance
with the content and format
requirements developed by the eFAS
ESC, unless waivers to these milestones
are also requested and approved.
Waivers to the eFAS milestones will not
be permanent. Upon expiration of the
waiver to the migration milestone, an
agency must either migrate to an
approved SC, or serve as a fully
functioning SC, as soon as practicable.
See the definition of a “Sales Center” at
§ 102-38.35 for an overview of how
agency sales solutions become SCs.

(c) An agency which receives a waiver
from the eFAS milestones must comply
with subparts A through G of this part
as if it were an SC.

(d) An executive agency must comply
with all eFAS milestones approved by
OMB including those regarding the
completion of an agency-wide sales
migration plan, the reporting of pre- and
post-sales data, and the migration to
approved SCs unless a waiver has been
submitted by the agency and approved
by the eFAS Planning Office. The eFAS
milestones are available for viewing at
http://www.gsa.gov/govsalesmilestones.

§102-38.365 Is a holding agency required
to report property in “scrap’ condition to
its selected SC?

No. Property which has no value
except for its basic material content
(scrap material) may be disposed of by
the holding agency by sale or as
otherwise provided in § 102—-38.70.
However, the holding agency should
consult the SC(s) selected by the
holding agency as to the feasibility of
selling the scrap material. Agencies
selling scrap property under authority of
this subpart are still required to report
sales metrics in accordance with eFAS
ESC-approved format and content.

§102-38.370 What does a holding agency
do with property which cannot be sold by
its SC?

All reasonable efforts must be
afforded the SC to sell the property. If
the property remains unsold after the
time frame agreed to between the SC
and the holding agency, the holding
agency may dispose of the property by
sale or as otherwise provided in § 102—
38.70. The lack of public interest in
buying the property is evidence that the
sales proceeds would be minimal.
Agencies selling property under
authority of this subpart are still
required to report sales metrics in
accordance with eFAS ESC-approved
format and content.

[FR Doc. E8—8314 Filed 4-16-08; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 422 and 423
[CMS-4133-CN]
RIN 0938-AP25

Medicare Program; Modification to the
Weighting Methodology Used To
Calculate the Low-Income Benchmark
Amount; Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Correction of final.

SUMMARY: This document corrects
mathematical errors that appeared in the
impact analysis accompanying the final
rule that appeared in the Federal
Register on April 3, 2008 entitled,
“Modification to the Weighting
Methodology Used to Calculate the
Low-Income Benchmark Amount.”

DATES: Effective Date: May 31, 2008.

FOR FURTHER INFORMATION CONTACT: Paul
Spitalnic, (410) 786—2328.

SUPPLEMENTARY INFORMATION:
I. Background

In FR Doc.08-1088 of April 3, 2008
(73 FR 18176), there were a number of
technical errors that are identified and
corrected in the Correction of Errors
section below. The provisions in this
correction notice are effective as if they
had been included in the document
printed in the Federal Register on April
3, 2008. Accordingly, the corrections are
effective May 31, 2008.

II. Summary of Errors

This correction notice corrects the
impact estimates shown in the preamble
to the final rule, Medicare Program;
Modification to the Weighting
Methodology Used to Calculate the
Low-Income Benchmark Amount (CMS—
4133-F), which appeared in the Federal
Register on April 3, 2008. That final
rule introduced an improved weighting
method in the calculation of the low-
income benchmark premium amount
under section 1860D—-14(b)(2)(A)(ii) of
the Social Security Act.

The impact estimates presented in the
final rule were affected by a
mathematical calculation error that
resulted in an overestimate of the
number of Medicare Part D enrollees
affected by the final rule and a similar
overestimate of the additional cost to
Medicare under the new policy. This
notice corrects the estimated reduction
in the future number of low-income
subsidy eligible beneficiaries who
would have to be reassigned to a
different Part D prescription drug
benefit plan. The original estimate was
850,000, and the corrected number is
580,000. Further, the additional cost of
the rule was originally estimated to total
$1.68 billion for fiscal years 2009
through 2018, and the corrected
estimated cost is $1.23 billion. The
correction of these estimation errors has
no effect on the policy adopted in the
final rule, on the Part D low-income
subsidy benchmarks previously
determined for 2008, or on
beneficiaries” enrollment in Part D
plans in 2008.

II1. Correction of Errors

In FR Doc. 08—-1088 of April 3, 2008
(73 FR 18176), make the following
corrections:

1. On page 18178, in the second
column, in the first full paragraph, in
line 27, change the number 850,000 to
“580,000.”

2. On pages 18180 through 18182,
section V. Regulatory Impact
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Statement” is deleted and is replaced in
its entirety to read as follows:

V. Regulatory Impact Statement
A. Overall Impact

We have examined the impact of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 19,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), Executive Order 13132 on
Federalism, and the Congressional
Review Act (5 U.S.C. 804(2)).

Executive Order 12866 directs
agencies to assess all costs and benefits

of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any 1 year). This rule allows CMS to
calculate the low-income premium
benchmark amounts by weighting the
premium amounts by total LIS
enrollment for each plan in order to
reduce the number of reassignments
compared to the current regulatory
framework. We believe this final rule
will lead to additional Federal costs of

approximately $60 million for calendar
year (CY) 2009. The CY 2009 cost of $60
million represents our best estimate of
the cost of the final rule. Generally, our
best estimates reflect an equal
likelihood of being too high or too low.
The estimated cost over the next 10
fiscal years (2009 through 2018) is $1.23
billion. The year-by-year impacts in
millions of dollars are shown in Table

1 below. The $60 million estimate above
is for CY 2009. The table below
summarizes the fiscal year (FY) costs.
Yearly growth is due to an estimated
increase in the number of enrollees in
future years and increasing drug trends
that cause higher estimated bids in
future years.

TABLE 1.—FEDERAL COSTS FOR FY 2009 THROUGH FY 2018

Fiscal year 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018 22000195
Estimated Costs (in millions) ...... $50 $80 $90 | $100| $110| $120| $140| $160| $180| $200| $1,230

This rule does reach the economic
threshold of $100 million in the out-
years and thus is considered a major
rule, as outlined by Executive Order
12866.

This cost is due to increased Federal
premium subsidy payments, which are
the result of generally increasing the
low-income benchmarks. The higher
benchmarks allow a greater number of
low-income beneficiaries to remain in
their current plan, rather than
reassigning them to a lower cost plan.

In each region, the low-income
benchmark essentially functions as a
ceiling for the Federal premium subsidy
for low-income beneficiaries. That is,
the Federal premium subsidy covers the
full cost of the plan’s basic Part D
premium for a full-subsidy beneficiary,
up to the low-income benchmark
amount.

Weighting based on each plan’s share
of LIS enrollment generally is expected
to increase the low-income benchmarks.
We estimated that, in 2008, if the low-
income benchmarks had been calculated
based on LIS enrollment weighting
(rather than based on total Part D
enrollment weighting), the benchmarks
would have been higher in 21 of the 34
PDP regions. Generally, the higher the
low-income benchmarks, the lower the
number of LIS reassignments. This is
because, under the higher benchmarks,
more PDPs are likely to have premiums
that are equal to or less than the low-
income benchmark and, as a result, will
be fully covered by the premium
subsidy. Low-income subsidy
beneficiaries are able to remain in these

PDPs and are not reassigned to other
lower-premium PDPs.

We expect this rule will reduce the
administrative costs for plan sponsors
associated with the reassignment of LIS
beneficiaries. These costs include the
production of new member
informational materials by the new
plan, increased staffing of call centers to
field beneficiary questions, and costs
associated with implementing transition
benefits for new enrollees.

Although there is no quantifiable
monetary value to CMS to reducing
reassignments, we feel this benefit is
important as it will increase program
stability and continuity of care. The rule
supports pharmacy and formulary
consistency for the beneficiary.
Particularly in regions with high MA-PD
penetration, this rule will reduce the
year-to-year volatility in reassignments
of LIS beneficiaries and will help avoid
the disruption that is inherent any time
a beneficiary is switched from one plan
to another.

Based on the most recent bid results,
we estimated that if the 2008
benchmarks had been calculated using
LIS enrollment weighting, there would
have been approximately 580,000 fewer
reassignments than if the benchmarks
had been calculated using total Part D
enrollment weighting. Then we
determined the impact of the revised
benchmarks and reassignments on
program payments throughout the
projection period. We do not explicitly
project reassignments in future years.
The expectation is that the net effect of
future reassignments will result in

projected cost levels comparable to the
results of the reassignments modeled on
the most recent bid results.

The cost estimate assumes full
enrollment weighting based on LIS
enrollment for the calculations of the
low-income benchmark premium
amounts. The estimate was developed
by applying this rule against the 2008
bids and this impact was projected
throughout the forecast period. The
estimate does not anticipate any change
in bidding strategies or outcomes but
does include the effect on the level of
administrative costs plan sponsors will
include in their bids to account for their
expected number of LIS beneficiary
reassignments.

The proposed rule estimated Federal
savings of approximately $20 million
per calendar year. However, the final
rule estimates an additional $60 million
in Federal costs for CY 2009. There are
two reasons that the cost estimate has
changed. First, the budget baseline has
been updated since the issuance of the
proposed rule. The Mid-Session Review
baseline assumed the continuation of
the $1 de minimis policy; the
President’s 2009 Budget baseline does
not. Because of the change in
assumptions about the de minimis
policy, even if we had stayed with the
five zero-premium organization policy
in the proposed rule, the cost of the
final rule would have changed from
savings of approximately $20 million
per year to costs of approximately $10
million per year. Second, this final rule
changes the weighting methodology
used to calculate the low-income



20806

Federal Register/Vol. 73, No. 75/Thursday, April 17, 2008/Rules and Regulations

benchmark premium amount. As
discussed in the rationale, CMS has
changed the method for calculating the
Federal premium subsidy for LIS
beneficiaries so that the subsidy amount
better reflects the premiums of plans in
which LIS beneficiaries are enrolled.
The final rule uses each plan’s share of
LIS enrollment, rather than each plan’s
share of total Part D enrollment, to
weight each plan’s premium. This
change results in fewer reassignments
than the proposed rule (approximately
400,000) and greater low-income
premium subsidy costs. The
relationship between reassignments and
the premium subsidy is described
above.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and small
governmental jurisdictions. Most
hospitals and most other providers and
suppliers are small entities, either by
nonprofit status or by having revenues
of $6.5 million to $31.5 million in any
1 year. Individuals and States are not
included in the definition of a small
entity. We are not preparing an analysis
for the RFA because we have
determined, and the Secretary certifies,
that this regulation will not have a
significant economic impact on a
substantial number of small entities.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area for
Medicare payment regulations and has
fewer than 100 beds. We are not
preparing an analysis for section 1102(b)
of the Act because we have determined,
and the Secretary certifies, that this
regulation will not have a significant
impact on the operations of a substantial
number of small rural hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation.
That threshold level is currently
approximately $130 million. This rule
will have no consequential effect on
State, local, or tribal governments in the
aggregate, or by the private sector.

Executive Order 13132 establishes
certain requirements that an agency

must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this regulation does not impose
any costs on State or local governments,
the requirements of E.O. 13132 are not
applicable.

B. Anticipated Effects

We have estimated the effect this
regulation will have on the number of
reassignments, the number of zero-
premium plans available to full-subsidy
eligible individuals in each region, and
bid incentives.

This rule will reduce the number of
reassignments compared to the current
regulatory framework. In 2008, under
the provisions of the “Medicare
Demonstration to Transition Enrollment
of Low-Income Subsidy Beneficiaries,”
approximately 1.19 million LIS
beneficiaries were reassigned to new
Part D organizations. We estimated that
if the 2008 benchmarks had been
calculated under the current regulation
(that is, full enrollment weighted using
all enrollees), the number of LIS
reassignments would have been 2.18
million. Under the policy in the
proposed rule, the number of
reassignments would have declined by
approximately 200,000 (compared to the
current regulation) to 2.0 million. We
estimate that, if the 2008 benchmarks
had been calculated using the LIS
weighting methodology in this final
rule, the benchmarks would have been
higher in 21 of the 34 regions and the
number of reassignments would have
been 1.60 million—approximately
580,000 lower than under the current
regulation. The amount of the
benchmark increase averaged $2.22.

We estimate that this final rule, if
implemented in 2008, would have
reduced the benchmarks slightly in 13
regions as compared to the current
regulation. These regions tend to have
low MA-PD penetration and a
concentration of LIS beneficiaries in
PDPs with relatively low premiums. The
amount of the benchmark reduction
averaged $1.13. In 2008, these
benchmark reductions would have
increased reassignments in total by
about 150,000. The 1.60 million
estimate noted above is net of these
increased reassignments.

We estimate that this final rule, if
implemented in 2008, would have
increased the number of zero premium
organizations available to beneficiaries
in 16 of the 34 PDP regions. This is
somewhat lower than the number of
regions where the benchmarks would

have been higher (21), because some
regions did not have any new plans that
landed under the benchmark with the
new calculation. In addition, in 2008,
this regulation would have resulted in at
least four zero-premium organizations
in every Part D region with the
exception of one region, which would
have had three zero-premium
organizations.

This approach maintains a strong
incentive to bid low to keep and
possibly add LIS beneficiaries. Absent
the rule, there may be a “winner take
all” outcome in certain regions with one
organization acquiring all of the LIS
beneficiaries in the region. It is difficult
to predict what will happen in the
absence of this rule, but we expect some
organizations will be induced to bid
even lower while other organizations
will give up on this population and bid
higher.

C. Alternatives Considered

As stated in the “Background” section
of this final rule, we considered
allowing PDP Sponsors to reduce their
premium to the subsidy amount after it
was established for LIS-eligible
individuals without regard to the
amount of their premium. We also
considered allowing plans with
premiums under a fixed dollar amount
to reduce their low-income premiums to
the premium subsidy amount (de
minimis). We determined, however, that
these options would undermine the
integrity and competitiveness of the
bidding process.

We also considered changing our
approach to reassignment to an
approach that would allow LIS-eligible
individuals to be informed of zero-
premium PDP options for full-subsidy
eligibles, but would remain in their
current plan, regardless of the premium,
if they take no action. Beneficiary
advocacy groups were concerned about
beneficiaries being charged a premium
without electing to pay it.

We also considered changing the
regulation to calculate the benchmarks
using MA-PD premiums before they
have been reduced by Part C rebates.
That approach, however, is not
permitted under the statute.

Finally, we considered the policy in
the proposed rule itself, which was an
option for PDP Sponsors in regions with
less than five zero-premium PDPs to
offer a separate prescription drug
premium amount for full subsidy
eligible individuals subject to certain
conditions. In response to comments
received on the proposed rule, we
determined that this approach did not
address the reassignment issue as
effectively as the LIS benchmark
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weighting approach recommended by
commenters.

D. Accounting Statement

As required by OMB Circular A-4
(available at http://
www.whitehouse.gov/omb/circulars/
a004/a-4.pdf), in Table 2 below, we

have prepared an accounting statement
showing the classification of the
expenditures associated with the
provisions of this final rule. This table
provides our best estimate of the cost
associated due to increased Federal low-
income premium subsidy payments,

which are primarily the result of
allowing a greater number of low-
income beneficiaries to remain in their
current plan, rather than reassigning
them to a lower cost plan. All
expenditures are classified as costs to
the Federal Government.

TABLE 2.—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES FOR THE MODIFICATION TO THE
WEIGHTING METHODOLOGY USED TO CALCULATE THE LOW-INCOME BENCHMARK AMOUNT, FINAL RULE

Category: Monetized costs

Costs ($ millions)

ST aTe | I =T L O 2 010 PR UPUSPPRRPPN
Annualized Monetized Costs Using 7% Discount Rate FY 2009-FY 2018 ....
Annualized Monetized Costs Using 3% Discount Rate FY 2009—-FY 2018 ....
Undiscounted Cumulative Costs—FY 2009-FY 2018

$60
114.6
119.3
1,230

Costs reflect transfers from the Federal Government to Health Plans.

E. Conclusion

This rule is estimated to result in an
increased Federal cost of $60 million in
CY 2009 and $1.23 billion over the next
10 fiscal years (2009 through 2018). As
explained above, these costs are
primarily due to an increase in low-
income premium subsidy payments.
This rule will not have a significant
economic impact on a substantial
number of small entities, so we are not
preparing an analysis for the RFA. In
addition, the regulation will not have a
significant impact on the operations of
a substantial number of small rural
hospitals, so we are not preparing an
analysis for section 1102(b) of the Act.
The analysis above, together with the
preamble, provides a Regulatory Impact
Analysis as it qualifies as a major rule
under Executive Order 12866. In
accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

III. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before the provisions of a rule
take effect in accordance with section
553(b) of the Administrative Procedure
Act (APA) (5 U.S.C. 553(b)). However,
we can waive this notice and comment
procedure if the Secretary finds, for
good cause, that the notice and
comment process is impracticable,
unnecessary, or contrary to the public
interest, and incorporates a statement of
the finding and the reasons therefore in
the notice.

This correction notice does not make
any changes to the final rule printed in
the Federal Register on April 3, 2008,
which was the product of a public
notice and comment process. Rather,
this notice corrects an arithmetic error

that was reflected in the impact analysis
accompanying the final rule. Because
this error does not affect the substance
of the final rule or involve any exercise
of policy discretion, we do not believe
an additional comment period is
necessary.

In addition, because MA
organizations and PDP Sponsors have
already begun the process of preparing
their bids for 2009, and may take the
erroneous impact analysis in the final
rule into account in doing so, it is in the
public interest to publish a corrected
impact statement as soon as possible.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: April 11, 2008.

Ashley Files Flory,

Deputy Executive Secretary.

[FR Doc. 08-1136 Filed 4-11-08; 3:55 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 65

[Docket No. FEMA-B-7772]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
Base (1% annual-chance) Flood
Elevations (BFEs) is appropriate because
of new scientific or technical data. New

flood insurance premium rates will be
calculated from the modified BFEs for
new buildings and their contents.

DATES: These modified BFEs are
currently in effect on the dates listed in
the table below and revise the Flood
Insurance Rate Maps (FIRMs) in effect
prior to this determination for the listed
communities.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Mitigation Assistant Administrator of
FEMA reconsider the changes. The
modified BFEs may be changed during
the 90-day period.

ADDRESSES: The modified BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Branch, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.
SUPPLEMENTARY INFORMATION: The
modified BFEs are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified BFE determinations
are available for inspection is provided.

Any request for reconsideration must
be based on knowledge of changed
conditions or new scientific or technical
data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.
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For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified BFEs are the basis for
the floodplain management measures
that the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified BFEs, together with
the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by the

other Federal, State, or regional entities.
The changes in BFEs are in accordance
with 44 CFR 65.4.

National Environmental Policy Act.
This interim rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This
interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 13132, Federalism.
This interim rule involves no policies
that have federalism implications under
Executive Order 13132, Federalism.

Executive Order 12988, Civil Justice
Reform. This interim rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

m Accordingly, 44 CFR part 65 is
amended to read as follows:

PART 65—[AMENDED]

m 1. The authority citation for part 65

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

m 2. The tables published under the
authority of § 65.4 are amended as
follows:

State and county Location and case No. Dﬁ;%éngo?iizag; %‘m’ﬁgﬁggr Chief executive officer of community Eﬁ;qut('j\i'f?cgﬁ;i of ComNn;l-Jmty
Arizona:
Maricopa ............ Unincorporated areas January 10, 2008; January 17, | The Honorable Fulton Brock, Chairman, | January 4, 2008 ........... 040037
of Maricopa County 2008; Arizona Business Ga- Maricopa County Board of Supervisors,
(07—-09-1354P). Zette. 301 West Jefferson Street, 10th Floor,
Phoenix, AZ 85003.
Maricopa ............ City of Phoenix (07— January 3, 2008; January 10, | The Honorable Phil Gordon, Mayor, City of | January 14, 2008 ......... 040051
09-1713P). 2008; Arizona Business Ga- Phoenix, 200 West Washington Street,
Zette. 11th Floor, Phoenix, AZ 85003.
Mohave .............. City of Kingman (07— January 24, 2008; January 31, | The Honorable Lester Byram, Mayor, City | May 1, 2008 ................. 040060
09-0639P). 2008; The Kingman Daily of Kingman, 310 North Fourth Street,
Miner. Kingman, AZ 86401.
Yavapai ......c...... Town of Prescott (07— | January 3, 2008; January 10, | The Honorable Harvey C. Skoog, Mayor, | December 14, 2007 ..... 040121
09-1453P). 2008; Prescott Daily Courier. Town of Prescott Valley, 7501 East
Civic Circle, Prescott Valley, AZ 86314.
Yavapai ............. Unincorporated areas January 10, 2008; January 17, | The Honorable Chip Davis, Chairman, | April 17, 2008 .............. 040093
of Yavapai County 2008; Prescott Daily Courier. Yavapai County Board of Supervisors,
(07-09-1440P). 1015 Fair Street, Prescott, AZ 86305.
California:
San Diego ......... City of Chula Vista January 10, 2008; January 17, | The Honorable Cheryl Cox, Mayor, City of | December 27, 2007 ..... 065021
(07-09-1325P). 2008; San Diego Daily Tran- Chula Vista, 276 Fourth Avenue, Chula
script. Vista, CA 91910.
Shasta ......cc.ce... City of Anderson (07— | January 9, 2008; January 16, | The Honorable Keith Webster, Mayor, City | April 16, 2008 .............. 060359
09-1860P). 2008; Anderson Valley Post. of Anderson, 1887 Howard Street, An-
derson, CA 96007.
Yuba .....cccvennen. Unincorporated areas January 10, 2008; January 17, | The Honorable Hal Stocker, Chairman, | December 26, 2007 ..... 060427
of Yuba County (07— 2008; The Appeal-Democrat. Yuba County Board of Supervisors, 915
09-1893P). Eighth Street, Suite 109, Marysville, CA
95901.
Connecticut: Fairfield | Town of Greenwich January 18, 2008; January 25, | The Honorable Peter Tesei, First Select- | January 9, 2008 ........... 090008
(07-01-0700P). 2008; Greenwich Time. man, Town of Greenwich, 101 Field
Point Road, Greenwich, CT 06830.
Florida:
Lake ...cooeveeeeennnn Unincorporated areas January 10, 2008; January 17, | The Honorable Welton G. Cadwell, Chair- | April 17, 2008 .............. 120421
of Lake County (07— 2008; The Daily Commercial. man, Lake County Board of Commis-
04-6495P). sioners, P.O. Box 7800, Tavares, FL
32778-7800.
Monroe .............. Village of Islamorada December 29, 2007; January The Honorable Chris Sante, Mayor, Vil- | December 10, 2007 ..... 120424
(07-04—-6596P). 3, 2008; Key West Citizen. lage of Islamorada, P.O. Box 568,
Islamorada, FL 33036.
Monroe .............. Unincorporated areas January 24, 2008; January 31, | The Honorable Charles McCoy, Mayor, | May 1, 2008 ................. 125129
of Monroe County 2008; Key West Citizen. Monroe County, 1100 Simonton Street,
(07-04-3519P). Key West, FL 33040.
Georgia:
Cherokee ........... City of Canton (07-04— | January 11, 2008; January 18, | The Honorable Cecil G. Pruett, Mayor, | December 26, 2007 ..... 130039
2655P). 2008; Cherokee Tribune. City of Canton, 151 Elizabeth Street,
Canton, GA 30114.
Cherokee ........... Unincorporated areas January 11, 2008; January 18, | The Honorable Buzz Ahrens, Chairman, | December 26, 2007 ..... 130424
of Cherokee County 2008; Cherokee Tribune. Cherokee County Board of Commis-
(07-04—2655P). sioners, 90 North Street, Suite 310,
Canton, GA 30114,
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Columbia ........... Unincorporated areas December 26, 2007; January The Honorable Ron C. Cross, Chairman, | April 2, 2008 ................. 130059
of Columbia County 2, 2008; Columbia County Columbia County Board of Commis-
(07-04-2731P). News-Times. sioners, P.O. Box 498, Evans, GA
30809.
Columbia ........... Unincorporated areas December 26, 2007; January The Honorable Ron C. Cross, Chairman, | December 12, 2007 ..... 130059
of Columbia County 2, 2008; Columbia County Columbia County Board of Commis-
(07-04-5157P). News-Times. sioners, P.O. Box 498, Evans, GA
30809.
Columbia ........... City of Grovetown (07— | December 26, 2007; January | The Honorable Dennis O. Trudeau, Mayor, | December 12, 2007 ..... 130265
04-5157P). 2, 2008; Columbia County City of Grovetown, P.O. Box 120,
News-Times. Grovetown, GA 30813.
lllinois:
Clinton ............... Unincorporated areas January 24, 2008; January 31, | The Honorable Ray Kloeckner, Chairman, | January 10, 2008 ......... 170044
of Clinton County 2008; The Breese Journal. Clinton County Board of Directors, 4626
(07-05-6034P). Court Road, Germantown, IL 62245.
Kane ... Unincorporated areas January 24, 2008; January 31, | The Honorable Karen McConnaughay, | May 1, 2008 ................. 170896
of Kane County (07— 2008; Kane County Chron- Chairman, Kane County Board, 719
05-0178P). icle. South Batavia Avenue, Geneva, IL
60134.
Kane ......ccccoee. Village of Sugar Grove | January 24, 2008; January 31, | The Honorable P. Sean Michels, Presi- | May 1, 2008 ................. 170333
(07-05-0178P). 2008; Kane County Chron- dent, Village of Sugar Grove, P.O. Box
icle. 49, Sugar Grove, IL 60554.
Lake .....ccccevnnnn Unincorporated areas January 10, 2008; January 17, | The Honorable Suzi Schmidt, Chairman, | April 17, 2008 .............. 170357
of Lake County (06— 2008; Lake County News- Lake County Board of Commissioners,
05-BR72P). Sun. 18 North County Street, Room 1001,
Waukegan, IL 60085.
Lake ....ccccevnnine City of Waukegan (06— | January 10, 2008; January 17, | The Honorable Richard H. Hyde, Mayor, | April 17, 2008 ............... 170397
05-BR72P). 2008; Lake County News- City of Waukegan, 100 North Martin Lu-
Sun. ther King, Jr. Avenue, Waukegan, IL
60085.
McHenry ............ Village of Fox River January 10, 2008; January 17, | The Honorable Katherine A. Laube, Presi- | April 17, 2008 ............... 170477
Grove (07-05— 2008; Northwest Herald. dent, Village of Fox River Grove, 305 II-
5055P). linois Street, Fox River Grove, IL 60021.
Morgan .............. City of Jacksonville January 10, 2008; January 17, | The Honorable Ron Tendick, Mayor, City | December 12, 2007 ..... 170516
(07-05-0512P). 2008; Jacksonville Journal- of Jacksonville, 200 West Douglas Ave-
Courier. nue, Jacksonville, IL 62650.
Will s Village of Plainfield January 3, 2008; January 10, The Honorable James A. Waldorf, Presi- | December 11, 2007 ..... 170771
(07—-05-5056P). 2008; Herald News. dent, Village of Plainfield, 24401 West
Lockport Street, Plainfield, IL 60544.
Indiana: Miami .......... City of Peru (08-05— December 13, 2007; Decem- The Honorable James R. Walker, Mayor, | December 31, 2007 ..... 180168
0338P). ber 20, 2007; Peru Tribune. City of Peru, 35 South Broadway, Peru,
IN 46970.
lowa: Clive and Polk | City of Clive (07-07— January 18, 2008; January 25, | The Honorable Les Aasheim, Mayor, City | April 25, 2008 .............. 190488
1800P). 2008; The Des Moines of Clive, 1900 Northwest 114th Street,
Register. Clive, IA 50325.
Massachusetts: Town of Southborough | January 18, 2008; January 25, | The Honorable Bonnie J. Phaneuf, Chair, | January 31, 2008 ......... 250333
Worcester. (07-01-0993P). 2008; Northborough- Board of Selectmen, Southborough
Southborough Villager. Town House, 17 Common Street,
Southborough, MA 01772.
North Dakota:
Burleigh ............. City of Bismarck (07— January 10, 2008; January 17, | The Honorable John Warford, Mayor, City | April 17, 2008 .............. 380149
08-0142A). 2008; Bismarck Tribune. of Bismarck, P.O. Box 5503, Bismarck,
ND 58506-5503.
Burleigh ............. Unincorporated areas January 10, 2008; January 17, | The Honorable Marlan Haakenson, Chair- | April 17, 2008 .............. 380017
of Burleigh County 2008; Bismarck Tribune. man, Burleigh County Commission, 115
(07-08-0142A). South Griffin  Street, Bismarck, ND
58504-5309.
Oregon: Clackamas, | City of Portland (07— January 9, 2008; January 16, | The Honorable Tom Potter, Mayor, City of | January 28, 2008 ......... 410183
Multnomah, Wash- 10-0004P). 2008; The Gresham Outlook. Portland, 1221 Southwest Fourth Ave-
ington. nue, Suite 340, Portland, OR 97204.
Pennsylvania:
Lehigh ................ Township of Salisbury | January 3, 2008; January 10, | The Honorable Larry Unger, President, | April 10, 2008 .... 420591
(07-03-0947P). 2008; Express-Times. Township of Salisbury, 2900 South Pike
Avenue, Allentown, PA 18103.
Northampton ...... Township of Lower January 3, 2008; January 10, | The Honorable Charles Palmeri, Chair- | April 10, 2008 ............... 420724
Mount Bethel (07— 2008; Express-Times. man, Lower Mount Bethel Board of Su-
03-1293P). pervisors, P.O. Box 257, Martins Creek,
PA 18063.
South Carolina:
Charleston ......... City of Folly Beach January 3, 2008; January 10, | The Honorable Carl B. Beckmann, Jr., | December 18, 2007 ..... 455415
(08-04—-0583P). 2008; The Post and Courier. Mayor, City of Folly Beach, P.O. Box
48, Folly Beach, SC 29439.
Greenville .......... Greenville County (07— | January 10, 2008; January 17, | The Honorable Herman G. Kirven, Jr., | April 17, 2008 450089
04-5799P). 2008; The Greenville News. Chairman, Greenville County Council,
301 University Ridge, Suite 2400,
Greenville, SC 29601.
Lexington ........... Lexington County (07— | December 6, 2007; December | The Honorable William C. “Billy” Derrick, | March 13, 2008 ............ 450129

04-5473P).

13, 2007; Lexington County
Chronicle.

Chairman, Lexington County Council,
212 South Lake Drive, Lexington, SC
29072.
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Sumter ......coees Unincorporated areas January 10, 2008; January 17, | The Honorable Vivian Fleming-McGhaney, | April 17, 2008 .............. 450182
of Sumter County 2008; Sumter Item. Chair, Sumter County Council, 13 East
(07-04—-6293P). Canal Street, Sumter, SC 29150.
Tennessee: Hamilton | City of Chattanooga January 10, 2008; January 17, | The Honorable Ron Littlefield, Mayor, City | April 17, 2008 .............. 470072
(07-04-4405P). 2008; Chattanooga Times of Chattanooga, 101 East 11th Street,
Free Press. Suite 100, Chattanooga, TN 37402.
Texas:
Collin oo City of Allen (07-06— January 10, 2008; January 17, | The Honorable Stephen Terrell, Mayor, | April 17, 2008 .............. 480131
2412P). 2008; The Allen American. City of Allen, 305 Century Parkway,
Allen, TX 75013.
Collin ... City of Celina (08—-06— | January 3, 2008; January 10, The Honorable Corbett Howard, Mayor, | December 26, 2007 ..... 480133
0373P). 2008; The Celina Record. City of Celina, 302 West Walnut Street,
Celina, TX 75009.
Dallas ................ City of Dallas (06—06- January 31, 2008; February 7, | The Honorable Tom Leppert, Mayor, City | May 8, 2008 ................. 480171
BF24P). 2008; The Mesquite News. of Dallas, 1500 Marilla Street, Room
5EN, Dallas, TX 75201.
Dallas ................ Town of Sunnyvale January 31, 2008; February 7, | The Honorable Jim Phaup, Mayor, Town | May 8, 2008 ................. 480188
(06—06-BF24P). 2008; The Mesquite News. of Sunnyvale, 127 North Collins Road,
Sunnyvale, TX 75182.
Fort Bend .......... City of Katy (07-06— January 3, 2008; January 10, | The Honorable Don Elder Jr., Mayor, City | December 14, 2007 ..... 480301
2143P). 2008; Fort Bend Herald. of Katy, P.O. Box 617, Katy, TX 77492.
Kaufman ............ City of Terrell (07-06— | January 10, 2008; January 17, | The Honorable Hal Richards, Mayor, City | December 31, 2007 ..... 480416
1906P). 2008; The Terrell Tribune. of Terrell, P.O. Box 310, Terrell, TX
75160.
Kaufman ............ Unincorporated areas January 31, 2008; February 7, | The Honorable Wayne Gent, Kaufman | May 8, 2008 ................. 480411
of Kaufman County 2008; The Mesquite News. County Judge, 100 West Mulberry
(06—06—-BF24P). Street, Kaufman, TX 75142.
Montgomery ...... Unincorporated areas January 9, 2008; January 16, | The Honorable Alan B. Sadler, Mont- | April 9, 2008 .... 480483
of Montgomery 2008; The Montgomery gomery County Judge, 301 North
County (06—06— County News. Thompson Street, Suite 210, Conroe,
B643P). TX 77301.
Travis ...ccceeeeeenns Unincorporated areas January 10, 2008; January 17, | The Honorable Samuel T. Biscoe, Travis | April 17, 2008 .............. 481026
of Travis County 2008; Austin American- County Judge, P.O. Box 1748, Austin,
(07-06-02514P). Statesman. TX 78767.
Williamson ......... Town of Hutto (07-06— | January 10, 2008; January 17, | The Honorable Kenneth L. Love, Mayor, | April 17, 2008 ............... 481047
0731P). 2008; Round Rock Leader. Town of Hutto, 401 West Front Street,
Hutto, TX 78634.
Washington: Unincorporated areas January 3, 2008; January 10, The Honorable Pete Kremen, Whatcom | December 17, 2007 ..... 530198
Whatcom. of Whatcom County 2008; The Bellingham Her- County Executive, County Courthouse,
(07-10-0356P). ald. 311 Grand Avenue, Suite 108, Bel-
lingham, WA 98225.

(Catalog of Federal Domestic Assistance No.

97.022, “Flood Insurance.”)
Dated: March 31, 2008.
David I. Maurstad,

Federal Insurance Administrator of the
National Flood Insurance Program,

Department of Homeland Security, Federal

Emergency Management Agency.

[FR Doc. E8—8325 Filed 4-16-08; 8:45 am]|

BILLING CODE 9110-12-P

(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

table below.

SUMMARY: Base (1% annual chance)
Flood Elevations (BFEs) and modified

BFEs are made final for the

communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that

each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program

by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Engineering
Management Branch, Mitigation
Directorate, Federal Emergency
Management Agency, 500 C Street, SW.,
Washington, DC 20472, (202) 646—3151.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified

elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Assistant
Administrator of the Mitigation
Directorate has resolved any appeals
resulting from this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at
selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
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the scope of the Regulatory Flexibility Executive Order 12988, Civil Justice PART 67—[AMENDED]

Act, 5 U.S.C. 601-612, a regulatory Reform. This final rule meets the .

flexibility analysis is not required. applicable standards of Executive Order ™ 1- The authority citation for part 67
Regulatory Classification. This final 12988. continues to read as follows:

rule is not a significant regulatory action . . Authority: 42 U.S.C. 4001 et seq.;

under the criteria of section 3(f) of List of Subjects in 44 CFR Part 67 Reorganization Plan No. 3 of 1978, 3 CFR,

Executive Order 12866 of September 30, 1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

1993, Regulatory Planning and Review, Administrative practice and . 3 CFR, 1979 Comp., p. 376.
58 FR 51735. procedure, Flood insurance, Reporting
Executive Order 13132, Federalism. and recordkeeping requirements. §67.11 [Amended]
This final ru.le in.volv.es no policies that g Accordingly, 44 CFR part 67 is m2. Thp tables published under the
have federalism implications under amended as follows: authority of §67.11 are amended as
Executive Order 13132. follows:
* Elevation in feet
El (Ntc'i Myt feet
+ Elevation in fee .
Flooding source(s) Location of referenced elevation (NAVD) Cog;frg&r;gles
#Depth in feet
above ground
Modified
Etowah County, Alabama, and Incorporated Areas
Docket No.: FEMA-B-7702
Coosa River ........ccccevvviciinnen, St. Clair County LiNe .......ccccoiiiiiiiiiiicceee +511 | City of Southside.
Approximately 25,000 feet upstream of SR 77 Crossing ... +516
Coosa River .......ccccveieviiieeiieene Approximately 1,000 feet downstream of confluence with +524 | Town of Hokes BIuff.
Big Cove Creek.
Approximately 35,000 feet upstream of confluence with +529
Big Cove Creek.
Greenway Creek ........cccccenueenee. Hooke Street Crossing ........coceovreereneeiieneeieseneeseeseeeen +523 | City of Gadsden.
Springfield Avenue Crossing ... +530
Little Cove Creek .......cccccevuenne U.S. 278 CrosSiNg ......ccccceevueriiieiiiiieieeeeseeee e +524 | Town of Hokes Bluff.
Approximately 6,000 feet upstream of U.S. 278 Crossing +524
Locust Fork of Black Warrior Approximately 7,500 feet downstream of Payne Branch ... +821 | Town of Walnut Grove,
River. Etowah County (Unincor-
porated Areas).
Approximately 1,000 feet upstream of Payne Branch ........ +827
Payne Branch ..........cccccocceeee. Confluence with Locust Fork of Black Warrior River .......... +824 | Town of Walnut Grove.
Ashville Road Crossing .......cccooceeriieirieiiienieeiee e +836
Town Creek .....ococvvcevenveriieennnen. Approximately 3,000 feet upstream of Tuscaloosa Avenue +544 | City of Gadsden, Etowah
Crossing. County (Unincorporated
Areas).
Approximately 4,400 feet upstream of Tuscaloosa Avenue +544
Crossing.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Gadsden
Maps are available for inspection at 90 Broad Street, Gadsden, AL 35901.
City of Southside
Maps are available for inspection at 2255 Highway 77, Southside, AL 35907.
Town of Hokes Bluff
Maps are available for inspection at 3301 Alford Bend Road, Hokes Bluff, AL 35903.
Town of Walnut Grove
Maps are available for inspection at 4012 Gadsden-Blountsville Rd., Walnut Grove, AL 35990.
Etowah County (Unincorporated Areas)
Maps are available for inspection at 800 Forrest Avenue, Gadsden, AL 35901.
Navajo County, Arizona, and Incorporated Areas
Docket No.: FEMA-D-7826
Cottonwood Wash .................... Approximately 150 feet upstream of confluence with Silver +5568 | Town of Snowflake, Town of
Creek. Taylor.
Approximately 3.18 miles upstream of Paper Mill Road .... +5747
Cottonwood Wash Split Flow ... | Approximately 300 feet upstream of confluence with Cot- +5647 | Town of Snowflake, Town of
tonwood Wash. Taylor.
Approximately 0.65 mile upstream of confluence with Cot- +5666
tonwood Wash.
Hog Wash ..o Approximately 1,300 feet downstream of Hilltop Road ...... +6057 | Unincorporated Areas of
Navajo County.
Approximately 1,440 feet upstream of Deuces Wild Road +6280
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* Elevation in feet
El (N? MY feet
+ Elevation in fee -
Flooding source(s) Location of referenced elevation (NAVD) Cog;fr:éltrgges
#Depth in feet
above ground
Modified
Hog Wash Tributary .................. Approximately 200 feet upstream of confluence with Hog +6143 | City of Show Low, Unincor-
Wash. porated Areas of Navajo
County.
Approximately 0.50 mile upstream of Smith Ranch Road .. +6224
Linden Draw ........cccccceevieennennne. Approximately 2.20 miles downstream of School House +6089 | Unincorporated Areas of
Lane. Navajo County.
Approximately 0.71 mile upstream of Mission Lane ........... +6306
Linden Draw Tributary .............. Approximately 100 feet upstream of confluence with Lin- +6189 | Unincorporated Areas of
den Draw. Navajo County.
Approximately 1,200 feet upstream of Burton Drive ........... +6276

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES

City of Show Low

Maps are available for inspection at 550 N. 9th Place, Show Low, AZ 85901.
Town of Snowflake
Maps are available for inspection at 81 West First Street, Snowflake, AZ 85937.
Town of Taylor
Maps are available for inspection at 425 Papermill Road, Taylor, AZ 85939.

Unincorporated Areas of Navajo County
Maps are available for inspection at 465 First Avenue, Holbrook, AZ 86025.

Del Norte County, California and Incorporated Areas
Docket No.: FEMA-B-7710

Middle Fork Smith River ........... At the Confluence with Smith River .........ccoccoovniiiinicnens +360 | Del Norte County (Unincor-
porated Areas).
Approximately 1.8 miles Upstream of Horace Gasquet +432
Memorial Bridge.
Smith River (Gasquet Reach)— | Approximately 300 feet Upstream of Mary Adams Memo- +304 | Del Norte County (Unincor-
North Fork Smith River. rial Road/US Highway 99. porated Areas).
Approximately 4,000 feet Upstream of Confluence With +379
Middle Fork Smith River.
Smith River (Hiouchi Reach) .... | Approximately 2,000 feet Upstream of US Highway 101 ... +47 | Del Norte County (Unincor-
porated Areas).
Approximately 100 feet Downstream of SouthFork Road .. +152
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Del Norte County (Unincorporated Areas)
Maps are available for inspection at 981 H Street, Suite 110, Crescent City, CA 95531.
Montezuma County, Colorado, and Incorporated Areas
Docket No.: FEMA-B-7746
Carpenter Wash ..........cccceeeeeene Downstream Study Limit—Cortez Corporate Boundary/ +6034 | City of Cortez.
North Broadway.
Upstream Study Limit—500 feet Upstream (Southwest) of +6162
Empire Street.
Denny Lake .......cccevvviiriennenne. Downstream Study Limit—Cortez Corporate Boundary/ +6120 | City of Cortez.
Hawkins Street.
Upstream Study Limit—Empire Street ..........cccccvriiieenen. +6134
Dolores River ........cccccocveveenee. Downstream Study Limit—2nd Street/Dolores Corporate +6932 | Town of Dolores, Unincor-
Boundary. porated Areas of Monte-
zuma County.
Upstream Study Limit—Breanna Lane/Dolores Corporate +6962
Boundary.
Dolores River ........cccccceveeveeenne Downstream Study Limit—Confluence With Lost Canyon +6930 | Unincorporated Areas of
Creek. Montezuma County, Town
of Dolores.
Upstream Study Limit—Montezuma/Dolores County Line +8446
Glade Draw ......ccccoeccveevcvvreennen. Downstream Study Limit—1,600 feet Upstream (North) of +5970 | City of Cortez.
McEImo Creek.
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* Elevation in feet
El (N? MY feet
+ Elevation in fee .
Flooding source(s) Location of referenced elevation (NAVD) Cog;fr:éltrgges
#Depth in feet
above ground
Modified
Upstream Study Limit—200 feet Upstream (North) of 7th +6139
Street.
Industrial Wash ........ccccceveeee. Downstream Study Limit—Confluence With Carpenter +6046 | City of Cortez.
Wash.
Upstream Study Limit—Cortez Corporate Boundary .......... +6055
Lower Cornett Draw .................. Downstream Study Limit—Confluence With Carpenter +6074 | City of Cortez.
Wash.
Upstream Study Limit—Cortez Corporate Boundary .......... +6117
Mancos River—Lower Reach ... | Downstream Study Limit—Confluence with Chicken Creek +6816 | Unincorporated Areas of
Montezuma County, Town
of Mancos.
Upstream Study Limit—7,200 feet Upstream of Con- +6920
fluence With Chicken Creek/[FEMA Cross Section N.
Mancos River—Upper Reach ... | Downstream Study Limit—200 feet Upstream of Business +7054 | Unincorporated Areas of
160 and Montezuma Street. Montezuma County, Town
of Mancos.
Upstream Study Limit—700 feet Upstream of Highway +7116
160.
South Central .......cccccvveeenenen. Downstream Study Limit—700 feet Upstream (North) of +6021 | City of Cortez.
McEImo Creek.
Upstream Study Limit—200 feet Downstream (South) of +6143
4th Street.
Walmart Tributary ........cccccceeee. Downstream Study Limit—1,200 feet Upstream (North- +6068 | City of Cortez, Unincor-
east) of McEImo Creek. porated Areas of Monte-
zuma County.
Upstream Study Limit—100 feet Downstream (South) of +6140
Main Street.
West Dolores River ................... Downstream Study Limit—Confluence with Dolores River +7366 | Unincorporated Areas of
Montezuma County.
Upstream Study Limit—Montezuma/Dolores County Line +7546
West South Central .................. Downstream Study Limit—Confluence with South Central +6046 | City of Cortez, Unincor-
porated Areas of Monte-
zuma County.
Upstream Study Limit—7th Street .........ccccevoviiiniiiicen. +6134
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Cortez
Maps are available for inspection at City Hall, 210 E. Main Street, Cortez, CO 81321.
Town of Dolores
Maps are available for inspection at Town Hall, 420 Central Avenue, Dolores, CO 81321.
Town of Mancos
Maps are available for inspection at Town Hall, 117 North Main Street, Mancos, CO 81328.
Unincorporated Areas of Montezuma County
Maps are available for inspection at County Courthouse, 109 West Main Street, Cortez, CO 81321.
Hartford County, Connecticut (All Jurisdictions)
Docket No.: FEMA-B-7743
Connecticut River ..................... At confluence with Dividend BrooK ........ccccccceeevveeeeeeiieinnnnns +26 | Town of East Hartford, Town
of East Windsor, Town of
Enfield, Town of Glaston-
bury, City of Hartford,
Town of Rocky Hill, Town
of South Windsor, Town of
Suffield, Town of
Wethersfield, Town of
Windsor, Town of Windsor
Locks.
At Connecticut/Massachusetts state boundary ................... +57

# Depth in feet above ground.
+North American Vertical Datum.
*National Geodetic Vertical Datum.
ADDRESSES

Town of East Hartford
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
Modified

Communities
affected

Maps are available for inspection at 740 Main Street, East Hartford, Connecticut 06108.

Town of East Windsor

Maps are available for inspection at East Windsor Town Hall, 11 Rye Street, Broad Brook, Connecticut 06016.

Town of Glastonbury

Maps are available for inspection at Town Hall, 2155 Main Street, Glastonbury, Connecticut 06033.

City of Hartford

Maps are available for inspection at Department of Public Works, 525 Main Street, Hartford, Connecticut 06103.

Town of Rocky Hill

Maps are available for inspection at 761 Old Main Street, Rocky Hill, Connecticut 06067.

Town of South Windsor

Maps are available for inspection at South Windsor Town Hall, 1540 Sullivan Avenue, South Windsor, Connecticut 06074.

Town of Suffield

Maps are available for inspection at Town Clerk’s Office, 83 Mountain Road, Suffield, Connecticut 06078.

Town of Wethersfield

Maps are available for inspection at 505 Dean Silas Highway, Wethersfield, Connecticut 06109.

Town of Windsor

Maps are available for inspection at Windsor Town Hall, 275 Broad Street, Windsor, Connecticut 06095.

Town of Windsor Locks

Maps are available for inspection at Windsor Locks Town Hall, 50 Church Street, Windsor Locks, Connecticut 06096.

Town of Enfield

Maps are available for inspection at Enfield Town Engineer’s Office, 820 Enfield Street, Enfield, Connecticut 06082.

District of Columbia Washington, DC
Docket No.: FEMA-B-7737

Anacostia River ..........cccccceeune

Barnaby Run ........ccccevveeiineenn.

Broad Branch

Creek Along Normanstone
Drive.

East Creek A

East Creek B

Fenwick Branch

Fort Dupont Creek

Melvin Hazen Branch

Oxon RUN ..o,

Pinehurst Run

Pope Branch

Potomac River

Rock Creek

Tributary to Fenwick Branch .....

Approximately at Anacostia Railroad Bridge

At approximately 200 feet upstream of New York Avenue

Approximately at the confluence with Oxon Run ................

At approximately 1,200 feet upstream of South Capital
and Southern Avenue.

At approximately 2,560 feet upstream of Ridge Road

At approximately 760 feet upstream of 27th Street ............

At approximately 230 feet downstream of the Rock Creek
Drive.

At approximately 190 feet upstream of Normanstone Drive

At approximately 2,250 feet downstream of Dalecarlia
Parkway.

At approximately 675 feet downstream of Dalecarlia Park-
way.

Approximately at the Glenbrook Road ...........ccccceeveiennenne.

At approximately 760 feet upstream of Driveway Bridge
#4.

Approximately at the confluence with Rock Creek .............

At approximately 3,620 feet upstream of the confluence
with Tributary of Fenwick Branch.

Approximately 500 feet downstream of Minnesota Avenue
Bridge.

At approximately 40 feet downstream of Minnesota Ave-
nue Bridge.

Approximately 1,000 feet upstream from Connecticut Ave-
nue NW.

At approximately 125 feet downstream of Reno Road .......

At approximately 320 feet upstream of the confluence with
Barnaby Run.

At approximately 6,160 feet upstream of Wheeler Road ...

Approximately at the confluence with Rock Creek .............

At approximately 3,100 feet upstream of Oregon Avenue

At approximately 80 feet upstream of Minnesota Avenue ..

Approximately 4,630 feet upstream of Minnesota Avenue

At approximately 500 feet downstream of Route 95

At approximately 2,200 feet upstream of Chain Bridge
Road.

Approximately at the confluence with Potomac River ........

Approximately at the confluence with Fenwick Branch

Approximately at the confluence with Fenwick Creek ........

At approximately 2,500 feet upstream of the confluence
with Fenwick Branch.

+13
+17
+21
+53

+102
+187
+40

+150
+165

+169

+240
+308

+176
+232

+23
+29
+208

+244
+23

+103
+165
+255
+45
+159
+9
+41

+16
+176
+191
+231

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.
District of Columbia.

District of Columbia.

District of Columbia.

District of Columbia.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
Modified

Communities
affected

Watts Branch

Approximately at the confluence with Anacostia River .......
Approximately at Southern Avenue

+15
+96

District of Columbia.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

District of Columbia

ADDRESSES

Maps are available for inspection at 51 N Street, NE, Suite 5020, Washington, DC 20002.

Chatham County, Georgia, and Incorporated Areas

Docket No.: FEMA-B-7752

Black Creek

Black Creek Tributary No. 2

Chippewa Canal

Coffee Bluff Ponding Area
Colonial Oaks Canal

Colonial Oaks Canal Tributary
No. 1.

Colonial Oaks Canal Tributary
No. 1.1.

Dundee Canal

Hardin Canal

Harmon Canal

Kingsway Canal

Little Ogeechee River Tributary

Louis Mills Branch

Pipe Makers Canal

Pipe Makers Canal Tributary
No. 2.

St. Augustine Creek Tributary ..

Just upstream of Interstate Highway 95/State Highway
405.
At Norfolk Southern Railway
At the confluence with Black Creek
Approximately 2,990 feet upstream of Saussy Road
Approximately 250 feet downstream of East Montgomery
Cross Road.
Approximately 1,010 feet upstream of Mall Boulevard
Entire Shoreline
Just upstream of Stillwood Drive
At Windsor Road
At the confluence with Colonial Oaks Canal

Approximately 640 feet upstream of Rockingham Road ....

At the confluence with Colonial Oaks Canal Tributary No.
1.

Approximately 310 feet upstream of Stillwood Drive

Approximately 2,330 feet downstream of Chatham Park-
way.

Approximately 3,690 feet upstream of Chatham Parkway

Just upstream of Pine Barren Road ..........cccoccviieininiienne

At CSX Railroad (3rd crossing)

Just upstream of Edgewater Road

Approximately 570 feet upstream of Montgomery Cross
Road.

Just upstream of Whitfield Avenue/State Highway 204
Spur.

Approximately 1,170 feet upstream of Kings Way

At Little Neck Road

Approximately 3,120 feet upstream of Middle Landing
Road.

At the confluence with South Springfield Canal .................

Approximately 1,980 feet upstream of Marshall Avenue ....

Approximately 1,000 feet upstream of Norfolk Southern
Railway (1st crossing).

Just downstream of U.S. Highway 80/State Highway 17/
26.
At the confluence with Pipe Makers Canal

Approximately 500 feet downstream of Conaway Road ....
Approximately 6,180 feet downstream of Jimmy DelLoach
Parkway.

Approximately 4,820 feet upstream of Jimmy Deloach
Parkway.

+13
+16
+13
+15
+12
+18
+14
+11
+15
+11

+16
+14

+17
+11

+11
+13

+19
+12
+18
+11

+14
+13

+18
+12

+19
+11

+21

+20

+20
+19

+20

City of Port Wentworth.

City of Port Wentworth.

City of Savannah.

City of Savannah.
City of Savannah.

City of Savannah.

City of Savannah.

Unincorporated Areas of
Chatham County, City of
Garden City, City of Sa-
vannah.

Town of Pooler, City of
Bloomingdale.

City of Savannah.

Unincorporated Areas of
Chatham County.

Unincorporated Areas of
Chatham County.

Unincorporated Areas of
Chatham County.

Unincorporated Areas of
Chatham County, City of
Bloomingdale, City of
Garde.City, City of Savan-
nah, Town of Pooler.

Unincorporated Areas of
Chatham County, City of
Bloomingdale, Town of
Pooler.

City of Bloomingdale, Unin-
corporated Areas of Chat-
ham County.
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* Elevation in feet
El (N? MY feet
+ Elevation in fee .
Flooding source(s) Location of referenced elevation (NAVD) Cog;fr:éltrgges
#Depth in feet
above ground
Modified
Tributary to Little Ogeechee At confluence with Little Ogeechee River Tributary ........... +15 | Unincorporated Areas of
River Tributary. Chatham County.
Approximately 3,300 feet upstream of Middle Landing +19
Road.
Windsor Forest Canal East ...... Approximately 330 feet upstream of Stillwood Drive .......... +11 | City of Savannah.
Approximately 710 feet upstream of Deerfield Road .......... +15
Windsor Forest Canal Tributary | At the confluence with Windsor Forest Canal West ........... +16 | City of Savannah.
Approximately 2,980 feet upstream of confluence with +17
Windsor Forest Canal West.
Windsor Forest Canal Tributary | At the confluence with Windsor Forest Canal East ............ +13 | City of Savannah.
No. 2.
Approximately 390 feet upstream of Largo Drive ............... +17
Windsor Forest Canal Tributary | At the confluence with Windsor Forest Canal East and +15 | City of Savannah.
No. 3. Colonial Oaks Canal.
Approximately 410 feet upstream of Windsor Road ........... +15
Windsor Forest Canal West ..... Approximately 250 feet upstream of Thorny Bush Road ... +11 | City of Savannah.
Approximately 3,410 feet upstream of Roger Warlick Drive +19
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Bloomingdale
Maps are available for inspection at #8 West U.S. Highway 80, Bloomingdale, GA 31302.
City of Garden City
Maps are available for inspection at 100 Main Street, Garden City, GA 31408.
City of Port Wentworth
Maps are available for inspection at 305 South Coastal Highway, Port Wentworth, GA 31407.
City of Savannah
Maps are available for inspection at 2 East Bay Street, P.O. Box 1027, Savannah, GA 31401.
Town of Pooler
Maps are available for inspection at 100 Southwest Highway 80, Pooler, GA 31322.
Unincorporated Areas of Chatham County
Maps are available for inspection at 124 Bull Street, Suite 200, Savannah, GA 31401.
Chattooga County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-7752
Armuchee CreekK .......c.cceceeneeen. Approximately 350 feet downstream of county boundary .. +635 | Unincorporated Areas of
Chattooga County.
Approximately 1,250 feet upstream of county boundary .... +636
Chattooga River ........ccccccvnuennee. Approximately 1,140 feet downstream of U.S. Highway +656 | Unincorporated Areas of
27/State Highway 1. Chattooga County, Town
of Trion.
Approximately 365 feet downstream of U.S. Highway 27/ +657
State Highway 1.
Little Armuchee Creek .............. Approximately 920 feet downstream of county boundary .. +636 | Unincorporated Areas of
Chattooga County.
At county bouNdary .......ccccciiiiiiiii e +636

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Town of Trion
Maps are available for inspection at 1220 Pine Street, Trion, GA 30753.

Unincorporated Areas of Chattooga County
Maps are available for inspection at 120 Cox Street, Summerville, GA 30747—-1398.

Crawford County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-7752

Echeconnee Creek .................. At the Crawford/Bibb/Peach County Boundary ................... +288 | Unincorporated Areas of
Crawford County.

Just upstream of Boy Scout Road ..........cccecvevereeninieennenns +308

*National Geodetic Vertical Datum.
+North American Vertical Datum.
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* Elevation in feet
(NGVD)
+ Elevation in feet -
Flooding source(s) Location of referenced elevation (NAVD) Cog;fr:gtréléles
#Depth in feet
above ground
Modified
# Depth in feet above ground.
ADDRESSES
Unincorporated Areas of Crawford County
Maps are available for inspection at 1011 Highway 341 North, Roberta, GA 31078.
Fayette County, Georgia, and Incorporated Areas
Tar Creek ..o.ccceeeeveenieneceie, Approximately 135 feet downstream of Lees Mill Road ..... +847 | Unincorporated Areas of
Fayette County.
At confluence with Whitewater Creek .........cccccovevvieenenne. +847

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Unincorporated Areas of Fayette County
Maps are available for inspection at Stonewall Administration Complex, 140 Stonewall Avenue West, Suite 100, Fayetteville, GA 30214.

Haralson County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-7746

Cochran CreekK ......cccoevecevruenen. Approximately 950 feet downstream from Dallas Road ..... +1157 | Unincorporated Areas of
Haralson County, City of
Buchanan.
Approximately 750 feet upstream from Moore Street ......... +1199

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Buchanan
Maps are available for inspection at 4300 Highway 120, Buchanan, GA 30113.

Unincorporated Areas of Haralson County
Maps are available for inspection at 155 Van Wert Street, Buchanan, GA 30113.

Liberty County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-7752

Jerico River ..o, Approximately 6,650 feet downstream of CSX railroad ...... +10 | Unincorporated Areas of Lib-
erty County.
At CSX railroad .......cocieviieiiiiiiencee e +10
Mill Creek .....oovviriiiiiiieee Approximately 3,830 feet upstream of Fort Stewart Rail- +71 | Unincorporated Areas of Lib-
way. erty County.
Approximately 4,570 feet upstream of the confluence of +76
Mill Creek Tributary No. 2.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Unincorporated Areas of Liberty County
Maps are available for inspection at Liberty County Courthouse Annex, Room 105, 12 North Main Street, Hinesville, GA 31313.

Lowndes County, Georgia, and Incorporated Areas
Docket No.: B-7700

Sugar Creek .....ccoceeevrvecerenen. At confluence with Withlacoochee River .............ccccoeeeeee. +131 | Lowndes County (Unincor-
porated Areas), City of
Valdosta.
Approximately 175 feet downstream of Gornto Road ........ +131
Two Mile Branch ....................... At confluence with Sugar Creek .........ccocorviiiiiiciceennn. +131 | Lowndes County (Unincor-
porated Areas), City of
Valdosta.
Approximately 1,800 feet upstream of confluence with +131
Sugar Creek.
Withlacoochee River ................. Approximately 9,250 feet downstream of State Highway +90 | +Lowndes County (Unincor-
31. porated Areas)
Approximately 4,950 feet upstream of abandoned railroad +97
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* Elevation in feet
(NGVD)
+ Elevation in feet -
Flooding source(s) Location of referenced elevation (NAVD) Cog;fr:éltrgges
#Depth in feet
above ground
Modified
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Lowndes County (Unincorporated Areas)
Maps are available for inspection at the County Office, 325 West Savannah Avenue, Valdosta, Georgia 31601.
City of Valdosta
Maps are available for inspection at the County Office, 327 West Savannah Avenue, Valdosta, Georgia 31601.
Lowndes County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-7733 & D-7816
Sugar Creek ......ccoceeverveceeriennnn. At Baytree Road ........ccoeveiiiiiiiiiieee e *145 | City of Remerton.
Approximately 1,100 feet downstream of the confluence of *148
One Mile Branch.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Remerton
Maps are available for inspection at 1757 Poplar Street, Remerton, GA 31601.
Putnam County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-7749
Rooty Creek ......ccevvvvvirneennen. Approximately 60 feet upstream of Oconee Springs Road +452 | City of Eatonton.
Approximately 2,380 feet upstream of Sparta Highway/ +479
State Highway 16/State Highway 44.
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Eatonton
Maps are available for inspection at 201 North Jefferson Avenue, Eatonton, GA 31204.
Shoshone County, Idaho, and Incorporated Areas
Docket No.: FEMA-B-7748
Pine Creek without levee .......... Approximately 600 feet upstream of Interstate 90 off-ramp +2208 | City of Pinehurst.
Approximately 750 feet downstream of Ohio Avenue ........ +2240
Pine Creek without levee .......... Just upstream of Interstate 90 at Old ID State Route 10 ... +2198 | Unincorporated Areas of
Shoshone County.
Approximately 3,700 feet upstream of Ohio Avenue .......... +2277

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Pinehurst
Maps are available for inspection at 106 North Division Street, Pinehurst, ID 83850.
Unincorporated Areas of Shoshone County
Maps are available for inspection at 700 Bank Street, Suite 35, Wallace, ID 83873

Bossier Parish, Louisiana (Unincorporated Areas)
Docket No.: FEMA-P-7919

Alligator Bayou ........cc.cccennennen. At the confluence with Flat River ... *160 | City of Bossier City.
Approximately 1,550 feet downstream of U.S. Highway *162
79/80 Eastbound.
Benoit Bayou ........ccccecceeiennee. At the confluence with Macks Bayou Segment G and *168 | City of Bossier City, Bossier
Macks Bayou Segment H. Parish (Unincorporated
Areas).
Approximately 12,520 feet upstream of Brownlee Road .... *173
Bossier Ditch ........ccccceiiiiiinnee. Approximately 60 feet upstream of the confluence with *159 | City of Bossier City.
Cooper Bayou and Macks Bayou Segment F.
Approximately 180 feet upstream of Benton Road ............. *170
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground

Communities
affected

Modified
Fifi Bayou ......cccoovvveviiiieine Just upstream of U.S. Interstate 20 .........cccccooiiiiiiicnnns *174 | Bossier Parish (Unincor-
porated Areas).
Approximately 9,000 feet upstream of Winfield Road ........ *190
Flat River .......ccocvviieniiiieenen. Just upstream of State Route 527 ..........ccocceevviiieenennnenne *154 | City of Bossier City, Bossier
Parish (Unincorporated
Areas).
Approximately 500 feet upstream of U.S. Interstate 220 *164
Westbound.
Flat River Drainage Canal ........ Just upstream of Coy Road ........cccceeceeiiiiiieeiiiieeneeeene *165 | City of Bossier City, Bossier
Parish (Unincorporated
Areas).
Approximately 400 feet upstream of Airline Drive .............. *174
Flat River (Upper Reach) ......... Approximately 540 feet upstream of the confluence with *175 | Bossier Parish (Unincor-
Flat River Drainage Canal. porated Areas).
Approximately 4,830 feet upstream of the confluence of *177
Willow Chute Lateral.
Herndon Ditch .......ccccoeiiennenee. At the confluence with Flat River .........ccccocieiiiinnicie *158 | City of Bossier City, Bossier
Parish (Unincorporated
Areas).
Approximately 1,300 feet downstream of the confluence of *158
Macks Bayou Segment B.
Lake Bistineau .........c.cccoceveeenee. Entire shoreline within Bossier Parish ...........ccccccooviniiennn. *148 | Bossier Parish (Unincor-
porated Areas).
Macks Bayou Segment A ......... At the confluence with Flat River .........cccoooiiiiniininiieee *157 | City of Bossier City, Bossier
Parish (Unincorporated
Areas).
Approximately 25 feet upstream of Golden Meadows *157
Drive.
Macks Bayou Segment E ......... Approximately 1,025 feet upstream of the confluence with *163 | City of Bossier City.
Bossier Ditch.
Approximately 2,010 feet upstream of the confluence with *163
Bossier Ditch.
Macks Bayou Segment G ......... Approximately 800 feet upstream of Kansas City Southern *167 | City of Bossier City.
Railray.
At the confluence of Benoit Bayou and junction with *168
Macks Bayou Segment H.
Macks Bayou Segment H ......... Approximately 190 feet upstream of the confluence with *168 | City of Bossier City, Bossier
Flat River. Parish (Unincorporated
Areas).
At the confluence of Benoit Bayou and divergence of *168
Macks Bayou Segment G.
Racetrack Bayou ............cccc...... At the confluence with Willow Chute .........ccccoeviieiiiinnnns *166 | City of Bossier City.
At U.S. Interstate 220 Westbound and divergence from *168
Macks Bayou Segment H.
Red Chute Bayou .........ccccc...... Approximately 12,400 feet upstream of Smith Road .......... *154 | City of Bossier Parish (Unin-
corporated Areas).
Approximately 4,050 feet upstream of Dogwood Trail ....... *169
Willow Chute Lateral ................. At the confluence with Flat River (Upper Reach) ............... *177 | Bossier Parish (Unincor-
porated Areas).
Approximately 4,930 feet upstream of the confluence with *177

Flat River (Upper Reach).

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

City of Bossier City

ADDRESSES

Maps are available for inspection at City Hall, 620 Benton Road, Bossier City, Louisiana.

Bossier Parish (Unincorporated Areas)

Maps are available for inspection at the Police Jury Office, 204 Burt Boulevard, Room 108, Benton, Louisiana.
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+Baltimore
Flooding source(s) Location of referenced elevation County datum Communities affected
modified
Baltimore County, Maryland and Incorporated Areas
Docket No.: FEMA-D-7684
Dead Run .....cccoovvviiiiiieeee Approximately 180 feet upstream of Gwynn Oak Avenue +337 | Baltimore County (Unincor-
porated Areas).
Approximately 726 feet upstream of Dogwood Road ......... +427
Tributary No. 1 to Dead Run .... | At the confluence with Dead Run ..........ccccoviiiiiiiiniiiienne +356 | Baltimore County (Unincor-
porated Areas).
Approximately 500 feet upstream of 1-695 ... +395
Tributary No. 3 to Dead Run .... | At the confluence with Dead Run ..........ccccoviiiiieniniicennnn. +388 | Baltimore County (Unincor-
porated Areas).
Approximately 400 feet upstream of Kennicott Road ......... +410

+ Baltimore County Datum.

ADDRESSES

Baltimore County (Unincorporated Areas)
Maps are available for inspection at the Baltimore County Office Building, 111 West Chesapeake Avenue, Room 307, Towson, Maryland.

Flooding source(s)

Location of referenced elevation

* Elevation in
feet (NGVD)
+ Elevation in
feet (NAVD)
#Depth in feet
above ground
Modified

Communities affected

Bernalillo County, New Mexico and Incorporate
Docket No.: FEMA-B-7457

d Areas

Boca Negra Arroyo

Borrega Stream

Calabacillas Arroyo

Embudo Arroyo

Frost Arroyo

Juniper Hill Arroyo

Menaul Detention Basin

Mesa Del Sol Playa 1

Mesa Del Sol Playa 2

Mesa Del Sol Playa 3

Middle Tributary of Boca Negra
Arroyo.

Pino Arroyo

Approximately 1,600 feet upstream of the confluence of
Boca Negra Arroyo and Middle Tributary of Boca Negra
Arroyo.

Approximately 2,600 feet upstream of the intersection of
Faciel Rd. and Boca Negra Arroyo.

Approximately 2,270 feet downstream from Perdiz Street

Approximately 1,550 feet upstream of 118th Street
Confluence with Rio Grande and Calabacillas Arroyo

Upstream 500 feet of the intersection of Pratt St. NW and
Navajo Dr. NW.

Approximately 250 feet downstream of the intersection of
Tramway Blvd and Embudo Arroyo.

Approximately 375 feet downstream of the intersection of
Menaul Blvd. and Embudo Arroyo.

Approximately 125 feet northeast of intersection of Paa
Ko Golf Dr. and North 14.

Confluence with San Pedro CreekK .........ccovvevineeneneenenne.

Approximately 500 feet downstream of the intersection of
Eagle Nest Dr. and Juniper Hill Arroyo.

Approximately 875 feet upstream of the intersection of
Eagle Nest Dr. and Juniper Hill Arroyo.

Menaul Detention Basin .........ccccoceeeiiieniiniieiiecec e

Intersection of 125 and Menaul Detention Basin

Approximately 1,800 feet from the City of Albuquerque
and Kirtland Air Force Base on the Isleta Reservation
Boundary.

Approximately 2.2 miles north of the Isleta Reservation
Boundary and 1.5 miles east of the City of Albuquerque
and Kirtland Air Force Base Boundary.

Approximately 1,400 feet from the City of Albuquerque
and Kirtland Air Force Base to the east and coincident
with the City of Albuquerque and Isleta Indian Reserva-
tion Boundary.

Approximately 250 feet downstream of the intersection of
Rim Rock and Middle Tributary of Boca Negra Arroyo.
Approximately 375 feet upstream of the intersection of
Boulevard De Oest Ln. and Middle Tributary of Boca

Negra Arroyo.

Approximately 1,000 feet upstream of the intersection of

Pino Arroyo and 125.

+5215

+5436

+4925

+5210
+5009

+5402

+5838

+6004

+6421

+6583
+6260

+6424

+4999

+5028

+5257

+5268

+5283

+5296

+5617

+5220

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-

porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).

Bernalillo County (Unincor-
porated Areas).
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* Elevation in
feet (NGVD)
+ Elevation in
Flooding source(s) Location of referenced elevation feet (NAVD) Communities affected
#Depth in feet
above ground
Modified
Approximately 500 feet upstream of the intersection of +5405
Wyoming Blvd and Pino Arroyo.
San Antonio Arroyo North ........ Confluence of San Antonio Arroyo North and San Antonio +5119 | Bernalillo County (Unincor-
Arroyo South. porated Areas).
Approximately 2,000 feet upstream of the intersection of +5182
Carrick St. and San Antonio Arroyo North.
San Antonio Arroyo South ........ Aproximately 125 feet downstream of the intersection of +5050 | Bernalillo County (Unincor-
Coors Blvd. and San Antonio Arroyo South. porated Areas).
Approximately 1,000 feet upstream of the intersection of +5167
Vulcan Rd. and San Antonio Arroyo South.
San Pedro Creek ........ccoceeeeene Intersection of Bus Lane and San Pedro Creek ................. +6858 | Bernalillo County (Unincor-
porated Areas).
Intersection of Old Crest Rd. and San Pedro Creek .......... +6955

*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Unincorporated Areas of Bernalillo County
Maps are available for inspection at Bernalillo Public Works, 2400 Broadway SE, Albuquerque, NM 87102.

City of Albuquerque
Maps are available for inspection at Plaza Del Sol, 600 2nd Street NW, Albuquerque, NM 87102.

Erie County, New York (All Jurisdictions)
Docket No.: FEMA-B-7746

Cazenovia Creek .......cccccevueeee. At a point approximately 175 feet upstream of Bailey +584 | City of Buffalo.
Road.
At a point approximately 830 feet upstream from the Golf +597
Course Bridge.
Ellicott Creek .......ccevivveierninne. At a point approximately 1,738 feet downstream of Glen +608 | Village of Williamsville.
Avenue.
A point located approximately 230 feet downstream of +683
Interstate 90.
Spicer Creek ......cccevvrvevevnennnn. A point located approximately 1,625 feet upstream of East +571 | Town of Grand Island.
River Road.
A point located approximately 3,350 feet upstream of Har- +585
vey Road.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Buffalo
Maps are available for inspection at Buffalo City Hall, 65 Niagara Square, Buffalo, New York.
Town of Grand Island
Maps are available for inspection at Grand Island Town Hall, 2255 Baseline Road, Grand Island, New York.
Village of Williamsville
Maps are available for inspection at Williamsville Village Hall, 5565 Main Street, Williamsville, New York.
Cleveland County, Oklahoma, and Incorporated Areas
Docket No.: FEMA-B-7706
Dave Blue Creek North ............ Approximately 100 feet downstream of State Highway 9 ... +1120 | City of Norman.
Approximately 3000 feet upstream from State Highway 9 +1131
East Rock Creek ........ccoeveeneee. Approximately 500 feet downstream from 36th Ave ........... +1118 | City of Norman.
Approximately 4500 feet upstream from 36th Ave ............. +1139
Stream B ..o, Approximately 1000 feet upstream from confluence with +1142 | City of Moore.
North Fork River.
Approximately 1900 feet upstream from SE 19th St .......... +1165
Tributary 0 of Canadian River Confluence with Canadian Tributary 1 ........cccccooviiiiinnennn. +1179 | City of Moore, City of Okla-
Tributary 1. homa City.
Approximately 700 feet upstream from North Nottingham +1290
Way.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
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* Elevation in
feet (NGVD)
+ Elevation in
Flooding source(s) Location of referenced elevation feet (NAVD) Communities affected
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ADDRESSES
City of Moore
Maps are available for inspection at 301 North Broadway, Moore, OK 73160.
City of Norman
Maps are available for inspection at 201 South Jones, Norman, OK 73068.
City of Oklahoma City
Maps are available for inspection at 420 West Main, Suite 700, Oklahoma City, OK 73102.

Washington County, Oklahoma, and Incorporated Areas
Docket No.: FEMA-B-7705

Caney River .......cccccociviiiineens Approximately 2,000 feet upstream from West 2350 Drive +664 | City of Bartlesville, Wash-
ington County (Unincor-
porated Areas).

At intersection with West 1400 Road ..........cccccoeviiiiiiiiiens +684

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
City of Bartlesville
Maps are available for inspection at 420 S. Johnstone, Bartlesville, OK 74004.

Washington County (Unincorporated Areas)
Maps are available for inspection at 420 S. Johnstone, Bartlesville, OK 74004.

Clinton County, Pennsylvania, and Incorporated Areas
Docket No.: B-7718

Fishing Creek ......ccccoeviiriiennen. Approximately 550 feet downstream of Peale Avenue ....... +569 | Borough of Mill Hall, Town-
ship of Bald Eagle, Town-
ship of Lamar, Township

of Porter.
Approximately at 4420 feet upstream of Furnance Road +862
(Township Route 323).
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
ADDRESSES
Borough of Mill Hall
Maps are available for inspection at Beach Creek Avenue, Mill Hall, PA 17751.
Township of Bald Eagle
Maps are available for inspection at 604 Lusk Run Road, Mill Hall, PA 17751.
Township of Lamar
Maps are available for inspection at 148 Beagle Road, Mill Hall, PA 17751.
Township of Porter
Maps are available for inspection at 153 Clintondale Hill Road, Mill Hall, PA 17751.
York County, South Carolina and Incorporated Areas
Docket Nos.: FEMA-B-7463 and FEMA-B-7706
Abernathy CreekK .........ccccceeneeee. Approximately 4,550 feet downstream of Rowells Road .... +484 | York County (Unincorporated
Areas).
Approximately 300 feet downstream of Rowells Road ....... +509
Allison Creek .......cccevvevvrivenienne At the confluence with Big Allison Creek .........cccceviriennene +667 | York County (Unincorporated
Areas), Town of Clover.
Approximately 3,800 feet upstream of Faulkner Road ....... +703
Allison Creek Tributary ............. At the confluence with Allison Creek ......c.cccoveeviieieeneenne +679 | York County (Unincorporated
Areas).
Just downstream of Faulkner Road ..........cccccoceeviiinecnncen. +686
Allison Creek Tributary 1 .......... At the confluence with Allison Creek ......cccccoceeviiveeiiennennns +676 | York County (Unincorporated
Areas).
Approximately 275 feet upstream of Thomas Road ........... +731
Allison Creek Tributary 2 .......... At the confluence with Allison Creek Tributary 1 ................ +698 | York County (Unincorporated
Areas).
Approximately 310 feet downstream of Thomas Road ...... +721
Beaverdam Creek .........cccoueee.e. At the confluence with Crowders Creek .........ccoceeieeinene +579 | York County (Unincorporated
Areas).
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Approximately 1,090 feet downstream of Barrett Road ...... +736
Beaverdam Creek West ........... At the confluence with Broad River ...........ccccoiiieiiiiinnnnes +438 | York County (Unincorporated
Areas).
Approximately 1,270 feet upstream of the Dagnall Road ... +582
Beaverdam Creek Tributary 1 .. | At the confluence with Beaverdam Creek ..........ccccooeennnee. +593 | York County (Unincorporated
Areas).
Approximately 6,010 feet upstream of Chimney Ford +666
Road.
Beaverdam Creek Tributary 2 .. | At the confluence with Beaverdam Creek .........c.ccccceeennee. +635 | York County (Unincorporated
Areas).
Approximately 320 feet downstream of Bate Harvey Road +685
Beaverdam Creek Tributary 3 .. | At the confluence with Beaverdam Creek ..........cccccoeeunenee. +649 | Town of Clover.
Approximately 7,540 feet upstream of Old Carriage Road +728
Beaverdam Creek Tributary 4 .. | At the confluence with Beaverdam Creek ............cccceveennne +711 | York County (Unincorporated
Areas), Town of Clover.
Approximately 640 feet upstream of Carbon Metallic Hwy +789
Big Branch ........ccccovoiiiiininnn. At the confluence with Big Allison Branch ............cccccoceeeee +575 | York County (Unincorporated
Areas).
Approximately 1,155 feet southwest of the intersection of +612
Old Cedar Circle and Big Branch Court.
Big Allison Creek .........cccovueeeee. At the confluence with Lake Wylie .........ccocovriiiniinieeiinne +570 | York County (Unincorporated
Areas).
Approximately 5,570 feet upstream of the confluence with +771
Big Allison Creek Tributary 4.
Big Allison Creek Tributary 1 .... | At the confluence with Big Allison Branch ............cccceeee.... +634 | York County (Unincorporated
Areas).
Approximately 5,280 feet upstream of Paraham Road +634
South.
Big Allison Creek Tributary 2 .... | At the confluence with Big Allison Creek ..........cccceceevnenne +633 | York County (Unincorporated
Areas).
Just downstream of Meadow Road ...........ccccccviiiiicnnnns +641
Big Allison Creek Tributary 3 .... | At the confluence with Big Allison Creek .........c.cccoceveennee. +673 | York County (Unincorporated
Areas).
Approximately 60 feet upstream of Brown Pelican Court ... +713
Big Allison Creek Tributary 4 .... | At the confluence with Big Allison Creek .........c.ccccceeeennne. +735 | York County (Unincorporated
Areas).
Approximately 80 feet downstream of Wilmoth Road ........ +784
Big Dutchman Creek ................ At the confluence with Catawba River ...........ccccocceeieeiiene +511 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 50 feet downstream of Mt. Gallant Road .... +515
Blue Branch .......cccocviiiinnnenne. At the confluence with Turkey Creek .......cccoocveniiniieeinennne +387 | York County (Unincorporated
Areas).
Approximately 550 feet downstream of McConnells Hwy +472
West.
Blue Branch Tributary 1 ............ At the confluence with Blue Branch ............ccccoooiiiiiies +392 | York County (Unincorporated
Areas).
Approximately 3,800 feet upstream above the confluence +442
with Blue Branch.
Broad River .......ccccvcviieenncnnne. Approximately 7,030 feet downstream of the confluence of +433 | York County (Unincorporated
Robertson Branch. Areas).
At the confluence of Kings Creek ..........ccooeviiiiviceicnnn. +456
Bryson Creek .......ccccovvveencnnnns At the confluence with Turkey Creek .........cocccevrienireeninns +414 | York County (Unincorporated
Areas).
Approximately 430 feet downstream of Parson Road ........ +540
Buck Horn Creek .......ccccevueene At the confluence with Susybole Creek ..........cccceovveenenne. +490 | York County (Unincorporated
Areas).
Approximately 440 feet downstream of Templeton Road .. +744
Buck Horn Creek Tributary 1 .... | At the confluence with Buck Horn Creek ..........cccceceeieennne +562 | York County (Unincorporated
Areas).
Approximately 780 feet upstream of Broadhurst Lane ....... +609
Buck Horn Creek Tributary 2 .... | At the confluence with Buck Horn Creek .........ccccoeveeiiennne +578 | York County (Unincorporated
Areas).
Approximately 1,550 feet upstream of Propst Road ........... +593
Buck Horn Creek Tributary 3 .... | At the confluence with Buck Horn Creek .........ccccoecveenneen. +577 | York County (Unincorporated
Areas).
Approximately 1,960 feet upstream of Propst Road +607
Buck Horn Creek Tributary 4 .... | At the confluence with Buck Horn Creek .........cccccccveennnee. +619 | York County (Unincorporated
Areas).
Approximately 2,720 feet upstream of Quarry Road .......... +719
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Buck Horn Creek Tributary 5 .... | At the confluence with Buck Horn Creek ..........cccccoceeieennne +638 | York County (Unincorporated
Areas).
Approximately 2,940 feet upstream of the confluence with +736
Buck Horn Creek.
Buck Horn Creek Tributary 6 .... | At the confluence with Buck Horn Creek .........cccccecveenneen. +701 | York County (Unincorporated
Areas).
Approximately 450 feet southeast of the intersection of +746
Hartness Road and Templeton Road.
Bullock Creek ........cccoevciieiinenne. At the confluence with Broad River ..........cccccoooiiiiinicincene +436 | York County (Unincorporated
Areas).
Approximately 1,220 feet upstream of Crossland Road ..... +662
Bullock Creek Tributary 1 ......... At the confluence of Bullock Creek .......cccooceeveeieeeiicennenns +474 | York County (Unincorporated
Areas).
Approximately 3,370 feet upstream of the confluence with +487
Bullock Creek.
Bullock Creek Tributary 2 ......... At the confluence of Bullock Creek ........ccoccoevveviiieeicienennes +491 | York County (Unincorporated
Areas).
Approximately 8,890 feet upstream of the confluence with +547
Bullock Creek.
Bullock Creek Tributary 3 ......... At the confluence of Bullock Creek ..........ccoccvevviiieenennnnnn. +506 | York County (Unincorporated
Areas).
Approximately 4,500 feet upstream of the confluence with +539
Bullock Creek.
Bullock Creek Tributary 4 ......... At the confluence of Bullock Creek .........ccocoviiniiniiiiiens +514 | York County (Unincorporated
Areas).
Approximately 2,520 feet upstream of the confluence with +541
Bullock Creek.
Bullock Creek Tributary 5 ......... At the confluence of Bullock Creek .........ccocoviiniiniiiiiens +522 | York County (Unincorporated
Areas).
Approximately 1,350 feet upstream of the confluence with +529
Bullock Creek.
Bullock Creek Tributary 6 ......... At the confluence of Bullock Creek .........ccocoviiniiniiiiiens +530 | York County (Unincorporated
Areas).
Approximately 2,110 feet upstream of the confluence with +550
Bullock Creek.
Bullock Creek Tributary 7 ......... At the confluence of Bullock Creek .........ccccovviiniiiiiinnnns +620 | York County (Unincorporated
Areas).
Approximately 90 feet downstream of Beersheba Road +649
North.
Burgis Creek ......cccovcvvrieenenenne At the confluence of Catawba River ..........cccccovvinieinenns +492 | York County (Unincorporated
Areas).
Approximately 100 feet downstream of White Horse Road +550
Calabash Branch ...........ccc........ At the confluence with Big Allison Creek .........ccccevirienecns +618 | York County (Unincorporated
Areas), Town of Clover.
Approximately 850 feet upstream of McConnell Street ...... +762
Camp RUN ...ooevieeeiee e At the confluence with Beaverdam Creek ........ccccceecuveeennes +594 | York County (Unincorporated
Areas).
Approximately 300 feet upstream of W. H. Stowe Road .... +606
Carter Branch .......ccccocvecinenen. At the confluence with Susybole Creek .........ccccoceveriennnnns +458 | York County (Unincorporated
Areas).
Approximately 1,640 feet upstream of Burgis Road South +490
Catawba River .......ccccceevveenneen. Approximately 4,370 feet downstream of the Railroad +467 | York County (Unincorporated
crossing. Areas), Catawba Indian
Nation.
Just downstream of the Lake Wylie Dam ............cccccceeeeeee +517
Catawba River Tributary 1 ........ At the confluence with Catawba River ............cccocevieeneenns +467 | York County (Unincorporated
Areas), City of Rock Hill.
At the Chester/York County Boundary .... +502
Catawba River Tributary 2 ........ At the confluence with Catawba River ...........ccccoceviniencns +480 | York County (Unincorporated
Areas).
Approximately 3,370 feet upstream of the confluence with +503
Catawba River.
Catawba River Tributary 3 ........ At the confluence with Mooneys Hill Branch ..................... +521 | York County (Unincorporated
Areas).
Approximately 1,605 feet upstream of the confluence with +539
Mooneys Hill Branch.
Catawba River Tributary 4 ........ At the confluence with Mooneys Hill Branch ...................... +535 | York County (Unincorporated

Areas).
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Approximately 1,980 feet upstream of the confluence with +545
Mooneys Hill Branch.
Catawba River Tributary 6 ........ At the confluence with Lake Wylie ..........cccocoeiiiiiiiiinnnne +570 | York County (Unincorporated
Areas).
Approximately 1,980 feet upstream of the confluence with +573
Lake Wylie.
Catawba River Tributary 9 ........ At the confluence with Catawba River Tributary 3 ............. +529 | York County (Unincorporated
Areas).
Approximately 585 feet upstream of the confluence with +548
Catawba River Tributary 10.
Catawba River Tributary 10 ...... At the confluence with Catawba River Tributary 9 ............. +537 | York County (Unincorporated
Areas).
Approximately 625 feet upstream of the confluence with +547
Catawba River Tributary 9.
Catawba River Tributary 11 ...... At the confluence with Catawba River ............ccccocvvinnnne. +480 | York County (Unincorporated
Areas).
Approximately 4,530 feet upstream of the confluence with +507
Catawba River.
Clark Creek .....ccoeeeveeeiiiieeen. At the confluence with Bullock Creek .........cccoooivieiiiiinnnnnes +467 | York County (Unincorporated
Areas).
Approximately 2,310 feet upstream of Park Road +704
Clark Creek Tributary 1 ............ At the confluence with Clark Creek ........ccccveviiniiirieinnennne +477 | York County (Unincorporated
Areas).
Approximately 870 feet downstream of Walnut Street Ex- +496
tension.
Clark Creek Tributary 2 ............ At the confluence with Clark Creek ........ccocvevveniiirieennennne +489 | York County (Unincorporated
Areas).
Approximately 1,650 feet upstream of the confluence with +507
Clark Creek.
Clark Creek Tributary 3 ............ At the confluence with Clark Creek ........ccocvvvieniinieennennne +503 | York County (Unincorporated
Areas).
Approximately 2,210 feet upstream of the confluence with +519
Clark Creek.
Clark Creek Tributary 4 ............ At the confluence with Clark Creek ........ccoocvvviiniirieennenne +520 | York County (Unincorporated
Areas).
Approximately 1,710 feet upstream of the confluence with +536
Clark Creek.
Clark Creek Tributary 5 ............ At the confluence with Clark Creek ........ccccvevieniirieennennne +527 | York County (Unincorporated
Areas).
Approximately 2,000 feet upstream of the confluence with +545
Clark Creek.
Clark Creek Tributary 6 ............ At the confluence with Clark Creek ........ccccvevieniirieennennne +539 | York County (Unincorporated
Areas).
Approximately 1,800 feet upstream of the confluence with +567
Clark Creek.
Clark Creek Tributary 8 ............ At the confluence with Clark Creek ........ccoceevieniiinieennennne +543 | York County (Unincorporated
Areas).
Approximately 1,490 feet upstream of the confluence with +569
Clark Creek.
Clinton Branch .......cccccoecvveenneen. Approximately 2,160 feet downstream of the confluence of +513 | York County (Unincorporated
Clinton Branch Tributary 1. Areas).
Approximately 2,280 feet downstream of Mount Holly +612
Road.
Clinton Branch Tributary 1 ........ At the confluence of Clinton Branch ........c.cccccevinieiiienne +522 | York County (Unincorporated
Areas).
Approximately 3,230 feet upstream of the confluence with +548
Clinton Branch.
Conrad Creek ....ccccccveevvveeennen. Approximately 2,160 feet downstream of the confluence +551 | York County (Unincorporated
with Conrad Creek Tributary 1. Areas).
Approximately 6,120 feet upstream of the confluence of +638
Conrad Creek Tributary 5.
Conrad Creek Tributary 1 ......... At the confluence with Conrad Creek .........cccccoeviiiieennenns +554 | York County (Unincorporated
Areas).
Approximately 4,450 feet upstream of the confluence with +581
Conrad Creek.
Conrad Creek Tributary 2 ......... At the confluence with Conrad Creek .........ccccceviirieennene +568 | York County (Unincorporated
Areas).
Approximately 1,540 feet upstream of Lowrys Road .......... +616
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Conrad Creek Tributary 3 ......... At the confluence with Conrad Creek ........cccceeeveveeiiieeenns +567 | York County (Unincorporated
Areas).
Approximately 4,470 feet upstream of the confluence with +601
Conrad Creek.
Conrad Creek Tributary 4 ......... At the confluence with Conrad Creek .......c.cccccvveeveieencnne. +583 | York County (Unincorporated
Areas).
Approximately 5,450 feet upstream of the confluence with +613
Conrad Creek.
Conrad Creek Tributary 5 ......... At the confluence with Conrad Creek ........cccceeeveveeiieenenns +592 | York County (Unincorporated
Areas).
Approximately 6,190 feet upstream of the confluence with +640
Conrad Creek.
Creekside Branch .........cc........ At the confluence with Langham Branch ...............cccoccee. +588 | York County (Unincorporated
Areas), City of York.
Approximately 665 feet upstream of the confluence of +649
Creekside Branch Tributary 1.
Creekside Branch Tributary 1 ... | At the confluence with Creekside Branch ..............ccc.cccc..... +647 | York County (Unincorporated
Areas), City of York.
Approximately 300 feet south of the intersection of +681
Benfield Avenue and Lynwood Circle.
Creekside Branch Tributary 2 ... | At the confluence with Creekside Branch .........c..cccccoceennene +637 | York County (Unincorporated
Areas).
Approximately 3,810 feet upstream of the confluence of +674
Creekside Branch Tributary 7.
Creekside Branch Tributary 4 ... | At the confluence with Creekside Branch ..............ccccccce.. +602 | York County (Unincorporated
Areas).
Approximately 2,905 feet upstream of the confluence of +616
Creekside Branch Tributary 7.
Creekside Branch Tributary 5 ... | At the confluence with Creekside Branch ............ccccceceeenene +637 | York County (Unincorporated
Areas), City of York.
Approximately 1,290 feet upstream of the confluence of +640
Creekside Branch.
Creekside Branch Tributary 6 ... | At the confluence with Creekside Branch ..............ccccccc..... +639 | York County (Unincorporated
Areas).
Approximately 1,630 feet upstream of the confluence of +644
Creekside Branch.
Creekside Branch Tributary 7 ... | At the confluence with Creekside Branch Tributary 2 ........ +637 | York County (Unincorporated
Areas).
Approximately 930 feet upstream of the confluence of +638
Creekside Branch Tributary 2.
Crowders CreekK .......cc.cccevrnennen. At the confluence with Lake Wylie ..........ccocooiiiiiinnn. +570 | York County (Unincorporated
Areas).
Approximately 2,800 feet upstream of confluence of +618
Crowder Creek Tributary 1.
Crowders Creek Tributary 1 ..... At the confluence with Crowders Creek ..........ccccovveenenne. +615 | York County (Unincorporated
Areas).
Approximately 1,980 feet upstream of confluence with +622
Crowder Creek.
Crowders Creek Tributary 2 ..... At the confluence with Crowders Creek ............cccccvveeene. +575 | York County (Unincorporated
Areas).
Approximately 4,100 feet upstream of confluence with +597
Crowder Creek.
Crowders Creek Tributary 3 ..... Approximately 6,810 feet downstream of Colonial Road ... +641 | York County (Unincorporated
Areas).
Approximately 4,430 feet downstream of Colonial Road ... +654
Diggers Branch ... At the confluence with Clark Creek .........cccccovveeieieenenne. +556 | York County (Unincorporated
Areas).
Approximately 2,260 feet upstream of Jenkins Road ......... +649
Dry FOrk ..oocooeiiiiiiieeeeee At the confluence with Turkey Creek ........ccccocvveeiiienncnne. +482 | York County (Unincorporated
Areas).
Approximately 150 feet downstream of Sharon Road ........ +521
Dry Fork Tributary 1 ................. At the confluence of Dry FOrk ........coceiiiiniiiiiniiiiecieee +488 | York County (Unincorporated
Areas), Town of Fort Mill.
Approximately 130 feet downstream of Sharon Road ........ +510
Dye Branch .......ccccvceeieenenenne. At the confluence with Catawba River ...........ccccoceeieeniene +507 | York County (Unincorporated
Areas).
Approximately 1,425 feet downstream of Harris Road ....... +531



Federal Register/Vol. 73, No. 75/Thursday, April 17, 2008/Rules and Regulations

20827

Flooding source(s)

Location of referenced elevation

* Elevation in

feet (NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground

Communities affected

Modified
Ferry Branch .......cccccovviiieennen. At the confluence with Catawba River .........ccccocccvvvcienenns +475 | York County (Unincorporated
Areas).
Approximately 3,540 feet upstream of Ferry Branch Tribu- +612
tary 3.
Ferry Branch Tributary 2 .......... At the confluence with Ferry Branch ..........ccccccoiiniiiis +533 | York County (Unincorporated
Areas).
Approximately 1,450 feet downstream of Reservation +555
Road.
Ferry Branch Tributary 3 .......... At the confluence with Ferry Branch ...........ccccccoiiiiniiinenne +568 | York County (Unincorporated
Areas).
Approximately 470 feet downstream of Cureton Ferry +577
Road.
Fishing Creek ......ccccceovvvevirneenne. Approximately 2,470 feet downstream of the confluence of +486 | York County (Unincorporated
a unnamed tributary to Fishing Creek. Areas), City of Rock Hill,
City of York.
Approximately 760 feet upstream of Lincoln Road ............. +656
Fishing Creek Tributary ............ At the confluence with Fishing Creek .........ccccccooviiieennnne +547 | York County (Unincorporated
Areas).
Approximately 2,925 feet upstream of Zinker Road ........... +605
Fishing Creek Tributary 1 ......... At the confluence with Fishing Creek ........c..ccccvveniniiencns +642 | York County (Unincorporated
Areas), City of York.
At Lincoln Road .........cccoociiiiiiiiiiicc e +710
Fishing Creek Tributary 1A ....... At the confluence with Fishing Creek Tributary 1 ............... +677 | City of York.
At Ross Cannon Street ..........ccovoeviiveeneneene e +704
Fishing Creek Tributary 1B ....... At the confluence with Fishing Creek Tributary 1 ............... +686 | City of York.
At Hall Street ..o +705
Fishing Creek Tributary 2 ......... At the confluence with Fishing Creek ..........ccccceeiiiniiincnns +595 | York County (Unincorporated
Areas).
Approximately 1,640 feet southeast of the intersection of +636
Country Trail Road and Ernest Road.
Fishing Creek Tributary 3 ......... At the confluence with Fishing Creek ..........ccccceeiiiniiincnns +643 | York County (Unincorporated
Areas), City of York.
Approximately 2,890 feet upstream of Alexander Love +693
Hwy East.
Fishing Creek Tributary 4 ......... At the confluence with Fishing Creek ..........ccccceviiiniincns +532 | York County (Unincorporated
Areas).
Approximately 50 feet downstream of Oak Park Road ...... +546
Fishing Creek Tributary 5 ......... At the confluence with Fishing Creek .........ccccccoviirieennnnne +540 | York County (Unincorporated
Areas).
Approximately 1,985 feet upstream of the confluence of +598
Fishing Creek Tributary 7.
Fishing Creek Tributary 6 ......... At the confluence with Fishing Creek Tributary 5 ............... +563 | York County (Unincorporated
Areas).
Approximately 490 feet downstream of Highwood Road ... +604
Fishing Creek Tributary 7 ......... At the confluence with Fishing Creek Tributary 5 ............... +571 | York County (Unincorporated
Areas).
Approximately 1,255 feet upstream of the confluence with +596
Fishing Creek Tributary 5.
Fishing Creek Tributary 8 ......... At the confluence with Fishing Creek Tributary 6 ............... +580 | York County (Unincorporated
Areas).
Approximately 450 feet upstream of Highwood Road ........ +597
Fishing Creek Tributary 9 ......... At the confluence with Fishing Creek .........ccccccoviiiieennenns +623 | York County (Unincorporated
Areas).
Approximately 790 feet upstream of Trotter Place .. +660
Fishing Creek Tributary 10 ....... At the confluence with Fishing Creek ..........cccccvviiinicnins +614 | York County (Unincorporated
Areas), City of York.
Approximately 50 feet northeast of the end of Cricket Run +631
Fishing Creek Tributary 11 ....... At the confluence with Fishing Creek .........ccccccovviriiennenne +554 | York County (Unincorporated
Areas).
Approximately 2,550 feet upstream of Turkey Farm Road +580
Fishing Creek Tributary 12 ....... At the confluence with Fishing Creek ..........cccccvviiinicnins +565 | York County (Unincorporated
Areas).
Approximately 2,605 feet upstream of the confluence with +575
Fishing Creek.
Fishing Creek Tributary 13 ....... At the confluence with Fishing Creek ..........cccccvviiinicnins +567 | York County (Unincorporated
Areas).
Approximately 2,780 feet upstream of the confluence with +584

Fishing Creek.
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Fishing Creek Tributary 14 ....... At the confluence with Fishing Creek ..........ccccoceiinenn. +569 | York County (Unincorporated
Areas).
Approximately 3,690 feet upstream of the confluence with +600
Fishing Creek.
Fishing Creek Tributary 15 ....... At the confluence with Fishing Creek .......ccccccoveviiennncnne. +575 | York County (Unincorporated
Areas).
Approximately 1,650 feet upstream of the confluence with +594
Fishing Creek.
Fishing Creek Tributary 16 ....... At the confluence with Fishing Creek Tributary 2 ............... +617 | York County (Unincorporated
Areas).
Approximately 3,150 feet upstream of the confluence with +675
Fishing Creek Tributary 2.
Gin Branch ......cccoceeiniicinenen, At the confluence with Bullock Creek .......c.cccccvveeveienncnne. +598 | York County (Unincorporated
Areas).
Approximately 70 feet downstream of Bush Road ............. +639
Grist Branch .......cccccvveiineenen. At the confluence with Big Allison Creek .........ccccccveveenenne. +610 | York County (Unincorporated
Areas).
Approximately 60 feet downstream of Wood Drive ............ +625
Guyon Moore Creek ................. At the confluence with Broad River ... +446 | York County (Unincorporated
Areas).
Approximately 7,370 feet upstream of the confluence of +597
Guyon Moore Creek.
Guyon Moore Creek Tributary 1 | At the confluence with Guyon Moore Creek .............cc...... +538 | York County (Unincorporated
Areas).
Approximately 1,980 feet upstream of the confluence +558
Guyon Moore Creek.
Haggins Branch ...........cccccceeee. At the confluence with Catawba River ............cccceovveenenne. +483 | York County (Unincorporated
Areas).
Approximately 394 feet upstream of Greenwood Road ..... +557
Hidden Creek .......ccccvvvceennennnnns At the confluence with Catawba River ............cccccovveenenne. +511 | York County (Unincorporated
Areas), City of Rock Hill.
Just downstream of Riverview Road ..........cccccceeiieniiineene +563
Jennings Branch ...................... At the confluence with Clark Creek ..........cccoovvivivieencnne. +673 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 4,280 feet upstream of the confluence with +683
Clark Creek.
Johnson Branch ..........cccccceen. At the confluence with Rock Branch ........ccccccvviveiiiinnenns +608 | York County (Unincorporated
Areas).
Approximately 1,440 feet downstream of Lincoln Road ..... +626
Jones Branch .......cccocccveiiienenns At the confluence with Dye Branch .........cccccoceeniniiinnennns +515 | York County (Unincorporated
Areas).
Approximately 280 feet downstream of Harris Road .......... +582
Kings Creek ......ccoeevveiieeneeenn At the confluence with Broad River ........ccccccvviieeiiiinnennns +493 | York County (Unincorporated
Areas).
Approximately 5,330 feet upstream of River Road +515
Kirkpatrick Branch ..................... At the confluence with Bullock Creek +436 | York County (Unincorporated
Areas).
Approximately 1,600 feet downstream of Lockhart Road ... +472
LAKE WYHIE ..eeiieieieteieiiis | ettt sttt +570 | York County (Unincorporated
Areas), City of Tega Cay.
Langham Branch ...................... At the confluence with Fishing Creek ...........cccceeiiiniincnns +573 | York County (Unincorporated
Areas), City of York.
Approximately 250 feet downstream of Liberty Street East +668
Langham Branch Tributary 2 .... | At the confluence with Langham Branch ..............c.cccecceeee +587 | York County (Unincorporated
Areas).
Approximately 1,890 feet upstream of the confluence with +598
Langham Branch.
Leroy Branch ..........ccccocveeenee. At the confluence with Steele Creek .......cccocevvrvencieencs +526 | York County (Unincorporated
Areas), Town of Fort Mill.
Approximately 175 feet upstream of the confluence of +562
Leroy Branch Tributary 1.
Leroy Branch Tributary 1 .......... At the confluence with Leroy Branch ..........ccccceviinieiiienne +561 | Town of Fort Mill.
Approximately 1,000 feet upstream of the confluence with +574
Leroy Branch.
Lindsey Creek .......cccceervieernnnnne At the confluence with Wright Creek ........ccooieniiiiiiniennne +496 | York County (Unincorporated
Areas).
Approximately 610 feet upstream of Larchwood Road ...... +605
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Lindsey Creek Tributary 1 ........ At the confluence with Lindsey Creek ..........cccccceveiiennn. +572 | York County (Unincorporated

Areas).
Approximately 990 feet downstream of Larchwood Road .. +600

Little Allison Creek ........cccueee.. At the confluence with Lake WYlie ........cccooeceieiiiieiiiiinens +570 | York County (Unincorporated

Areas).
Approximately 1,990 feet downstream of Charlotte Hwy ... +720

Little Allison Creek Tributary 1 At the confluence of Little Allison Creek .........cccoeceeverennen. +619 | York County (Unincorporated

Areas).
Approximately 840 feet upstream of Tirzah Road Exten- +652
sion.
Little Allison Creek Tributary 2 At the confluence of Little Allison Creek ........ccccvvveceeeennnes +602 | York County (Unincorporated
Areas).
Approximately 50 feet downstream of Harper Road .......... +621
Little Dutchman Tributary 1A .... | Just upstream of Ebinport Road .........c.ccccoevciiiniiniiniienns +572 | City of Rock Hill.
Approximately 205 feet upstream of Roundtree Circle ....... +587

Little Turkey Creek ........ccoce..e. At the confluence with Turkey Creek ........ccoooveniiniieennennne +420 | York County (Unincorporated

Areas).
Approximately 4,120 feet upstream of Garvin Road .......... +511

Little Turkey Creek Tributary 1 At the confluence with Little Turkey Creek ..........cccccceueee +572 | York County (Unincorporated

Areas).
Approximately 2,790 feet upstream of the confluence with +600
Little Turkey Creek.

Love Creek ......cocceeveviiicenenenne. At the confluence with South Fork Fishing Creek .............. +534 | York County (Unincorporated
Areas), Town of McCon-
nells.

Approximately 1,690 feet upstream of McConnells Hwy .... +617

Love Creek Tributary 1 ............. At the confluence with Love Creek .........cccocovevviiicenennnnnne +561 | York County (Unincorporated

Areas).
Approximately 100 feet downstream of McConnells Hwy .. +617

Loves Creek ......ccecvrvreennennnnns At the confluence with Bullock Creek .......cccccovenvreennenne. +436 | York County (Unincorporated
Areas), Town of Hickory
Grove.

Just downstream of Smith Street ... +620

Loves Creek Tributary 1 ........... At the confluence with Loves Creek .......ccoccoeeiiiieeiiiinenns +510 | York County (Unincorporated

Areas).
Approximately 100 feet upstream of Howells Ferry Road .. +552
Loves Creek Tributary 2 ........... At the confluence with Loves Creek ........ccccceveveieeierennnn. +493 | York County (Unincorporated
Areas).
Approximately 2,630 feet upstream of Howells Ferry Road +516
Manchester Creek ........cccoceue. Approximately 790 feet downstream of the confluence of +515 | York County (Unincorporated
Manchester Creek Tributary 1. Areas), City of Rock Hill.
Approximately 1,390 feet upstream of Mt. Gallant Road +549
East.

Manchester Creek Tributary 1 .. | At the confluence with Manchester Creek .........ccccceeennnee. +518 | York County (Unincorporated

Areas), City of Rock Hill.
Approximately 2,110 feet upstream of David Lyle Boule- +531
vard.

Manchester Creek Tributary 1 .. | Approximately 1,855 feet upstream of Evelyn Street ......... +548 | York County (Unincorporated

Areas), City of Rock Hill.
Approximately 3,195 feet upstream of Evelyn Street ......... +561

Manchester Creek Tributary 2 .. | Approximately 2,260 feet upstream of Poe Street .............. +609 | York County (Unincorporated

Areas), City of Rock Hill.
Approximately 3,750 feet upstream of Poe Street .............. +628

Manchester Creek Tributary 3 .. | Approximately 250 feet downstream of Eastwood Drive .... +604 | York County (Unincorporated

Areas), City of Rock Hill.
Approximately 50 feet downstream of Pearl Street ............ +609

McClures Branch ...........c.......... At the confluence with Little Turkey Creek ..........ccccoceeenneen. +455 | York County (Unincorporated

Areas).
Approximately 4,390 feet upstream of the confluence of +545
McClures Branch Tributary 1.

McClures Branch Tributary 1 .... | At the confluence of McClures Branch ..........ccccccovceiiiene +509 | York County (Unincorporated

Areas).
Approximately 2,560 feet upstream of the confluence of +528
McClures Branch.

Mill Creek .....ooveieiiiiiieieee At the confluence with Lake Wylie ........cccocoeeiiiniiieiiinne +570 | York County (Unincorporated

Areas).
Approximately 410 feet upstream of Riddle Mill Road ....... +656
Mill Creek Tributary 1 ............... At the confluence with Mill Creek .........ccccovviiiiniiiniiiiincns +379 | York County (Unincorporated

Areas).
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Approximately 1,360 feet downstream of Valley View +593
Drive Road.
Mill Creek Tributary 2 ............... At the confluence with Mill Creek .........cccovveviiiiniiiieeiienne +595 | York County (Unincorporated
Areas).
Approximately 410 feet northwest of the intersection of +631
Shagbark Land and Pine Lake Road.
Mitchell Branch ..........ccccoeeeeee. At the confluence of Bullock Creek ........ccooooeieiiiiiiiiinnnnnes +448 | York County (Unincorporated
Areas).
Approximately 6,370 feet upstream of Sherer Road .......... +587
Mooneys Hill Branch ................. At the confluence with Catawba River ..........cccccceiiiinnies +500 | York County (Unincorporated
Areas), Town of Fort Mill.
Approximately 1,045 feet downstream of Spratts Branch .. +573
Mooneys Hill Branch Tributary At the confluence of Mooneys Hill Branch ..............c.c.cc... +500 | York County (Unincorporated
1. Areas).
Approximately 2,875 feet upstream of the confluence with +537
Mooneys Hill Branch.
Morris Branch .......ccccccoceeveenee. At the confluence with Big Allison Creek .........cc.cceveeveenne +646 | York County (Unincorporated
Areas).
Approximately 3,810 feet upstream of Smith Road ............ +688
Mud Creek .....cccovveeeviveniieeneeene At the confluence with Broad River ........ccccccconiinieenennnne +448 | York County (Unincorporated
Areas).
Approximately 100 feet upstream of Martin Road .............. +526
Neelys Creek ......cccvovrieennnnnnee Approximately 6,330 feet downstream of Pitts Road ......... +506 | York County (Unincorporated
Areas).
Approximately 180 feet upstream of Hovis Road ............... +629
Palmer Branch .........cccccecieenes At the confluence with Rainey Branch ............cccocivieiniene +406 | York County (Unincorporated
Areas).
Approximately 5,120 feet upstream of the confluence with +417
Rainey Branch.
Plexico Branch ..........cccccocceennee At the confluence with Bullock Creek .........ccccooivieeiiiiinnnnes +444 | York County (Unincorporated
Areas).
Approximately 5,620 feet upstream of Hoodtown Road ..... +513
Rainey Branch .........cccccoceeeen. Approximately 2,200 feet downstream of the confluence of +392 | York County (Unincorporated
Palmer Branch. Areas).
Approximately 6,070 feet upstream of the confluence of +485
Rainey Branch Tributary 1.
Rainey Branch Tributary 1 ........ At the confluence with Rainey Branch ...........cccocoiienine +420 | York County (Unincorporated
Areas).
Approximately 2,040 feet upstream of the confluence with +433
Rainey Branch.
Rock Branch ........cccccceeiiienennee At the confluence with Big Allison Creek .........cccccoocvevieene +596 | York County (Unincorporated
Areas).
Approximately 300 feet upstream of Lincoln Road ............. +635
Rocky Branch ........cccccoeiiieennee At the confluence with Bullock Creek .........ccccooiviiiiiiinnnnnes +543 | York County (Unincorporated
Areas).
Approximately 5,030 feet upstream of Turner Road .......... +686
Rocky Branch Tributary 1 ......... At the confluence with Rocky Branch ... +558 | York County (Unincorporated
Areas).
Approximately 3,530 feet upstream of the confluence with +601
Rocky Branch.
Ross Branch ..........ccccciiiieien. At the confluence with Turkey Creek .........coccecvnvenvneeninns +542 | York County (Unincorporated
Areas).
Approximately 4,460 feet upstream of Longleaf Road ....... +636
Ross Branch Tributary .............. At the confluence with Ross Branch ..........ccccoiiiiiiiiinnies +602 | York County (Unincorporated
Areas).
Approximately 8,030 feet upstream of the confluence with +723
Ross Branch.
Ross Branch Tributary 1 ........... At the confluence with Ross Branch ...........ccccoviieiiiiinnnnes +626 | York County (Unincorporated
Areas).
Approximately 3,660 feet upstream of the confluence with +642
Ross Branch.
Ross Branch Tributary 3 ........... At the confluence with Ross Branch ...........cccccovinieenienns +615 | York County (Unincorporated
Areas).
Approximately 2,180 feet upstream of Fleetwood Road .... +703
Ross Branch Tributary 4 ........... At the confluence with Ross Branch ...........cccccoiinieeneenne +606 | York County (Unincorporated
Areas).
Approximately 720 feet upstream of Sharon Road ............ +621
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Rum Branch ........ccccccevviineennen. Approximately 1,510 feet downstream of Antler Drive ....... +508 | York County (Unincorporated
Areas).
Approximately 200 feet downstream of Neelys Creek +590
Road.
Rum Branch Tributary 1 ........... At the confluence with Rum Branch ...........cccoooiiiiiiiinnnes +551 | York County (Unincorporated
Areas).
Approximately 1,050 feet southwest of the intersect of +597
Brer Rabbit and Carrie Estates Drive.
Rum Branch Tributary 2 ........... At the confluence with Rum Branch Tributary 1 ................. +551 | York County (Unincorporated
Areas).
Approximately 1,790 feet upstream of the Railroad cross- +589
ing.
Silver Creek .....ccocveevrveceinenen. At the confluence with Buck Horn Creek .........cccccovveennne. +508 | York County (Unincorporated
Areas).
Approximately 5,140 feet upstream of Sierra Road ........... +656
Six Mile Creek .......ccceevvueveennen. At the confluence with Catawba River ..........ccccoceeiiinnnnes +478 | York County (Unincorporated
Areas).
Approximately 1,350 feet downstream of George Dunn +494
Road.
Six Mile Creek Tributary 2 ........ At the confluence of Six Mile Creek .........ccccovviviieeiinnnnnn. +481 | York County (Unincorporated
Areas).
Approximately 2,460 feet upstream of the confluence with +487
Six Mile Creek.
South Fork Crowder Creek ....... Approximately 3,360 feet downstream of Lloyd Wright +665 | York County (Unincorporated
Road. Areas).
Approximately 720 feet upstream of Battleground Road .... +778
South Fork Crowder Creek At the confluence with South Fork Crowders Creek .......... +677 | York County (Unincorporated
Tributary 1. Areas).
Approximately 2,030 feet upstream of the confluence with +706
South Fork Crowders Creek.
South Fork Crowder Creek At the confluence with South Fork Crowders Creek .......... +688 | York County (Unincorporated
Tributary 2. Areas).
Approximately 410 feet downstream of Whiteside Road .... +708
South Fork Fishing Creek ......... Approximately 3,210 feet downstream of the confluence of +519 | York County (Unincorporated
South Fishing Creek Tributary 1. Areas).
Approximately 1,080 feet upstream of Brattonville Road ... +634
South Fork Fishing Creek Trib- | At the confluence with South Fork Fishing Creek .............. +525 | York County (Unincorporated
utary 1. Areas).
Approximately 4,350 feet upstream of Chappell Road East +543
South Fork Fishing Creek Trib- | At the confluence with South Fork Fishing Creek .............. +525 | York County (Unincorporated
utary 2. Areas).
Approximately 4,790 feet upstream of the confluence with +545
South Fork Fishing Creek.
South Fork Fishing Creek Trib- | At the confluence with South Fork Fishing Creek .............. +548 | York County (Unincorporated
utary 3. Areas).
Approximately 2,380 feet upstream of the confluence with +571
South Fork Road.
South Fork Fishing Creek Trib- | At the confluence with South Fork Fishing Creek .............. +558 | York County (Unincorporated
utary 4. Areas).
Approximately 2,450 feet upstream of the confluence with +583
South Fork Fishing Creek.
South Fork Fishing Creek Trib- | Approximately 3,570 feet downstream of Chappell Road +516 | York County (Unincorporated
utary 5. East. Areas).
Approximately 2,230 feet downstream of Chappell Road +517
East.
South Fork Fishing Creek Trib- | Just upstream of Chappell Road East ..........cccccoeceeneenncene +513 | York County (Unincorporated
utary 6. Areas).
Approximately 2,800 feet downstream of Border Road +525
West.
Stoney Fork ......ccoooiiiiiiiiiieens At the confluence of Fishing Creek .........ccccoooiiniiiiiienns +495 | York County (Unincorporated
Areas).
Approximately 5,740 feet upstream of Moore Road ........... +656
Stoney Fork Tributary 1 ............ At the confluence of Stoney Fork .........cccovveiiniininienens +501 | York County (Unincorporated
Areas).
Approximately 3,000 feet upstream of Williamson Road .... +535
Stoney Fork Tributary 2 ............ At the confluence of Stoney FOrk ........cccoovvviiniiiieennennne +523 | York County (Unincorporated
Areas).
Approximately 2,200 feet upstream of Ogden Road .......... +634
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Stoney Fork Tributary 3 ............ At the confluence of Stoney Fork ... +551 | York County (Unincorporated
Areas).
Approximately 5,290 feet upstream of the confluence with +580
Stoney Fork.
Stoney Fork Tributary 4 ............ At the confluence of Stoney FOrk .......ccccooovviiiniiniieincenns +563 | York County (Unincorporated
Areas).
Approximately 2,370 feet upstream of Faires Road ........... +605
Sugar CreekK .....ccoveevvieeneneiieene At the confluence with the Catawba River ............cccceeeee +487 | York County (Unincorporated
Areas).
At the Railroad Bridge at the York County, SC and Meck- +538
lenburg County, NC county line.
Sugar Creek Tributary 2 ........... At the confluence with Sugar Creek ...........cccocvriivienenne. +496 | York County (Unincorporated
Areas).
Approximately 770 feet southeast of the intersection of +627
Bobys Bridge Road and Whites Road.
Susybole Creek .......ccccoevvrceene Approximately 3,600 feet downstream of the confluence +455 | York County (Unincorporated
with Carter Branch. Areas).
Approximately 9,180 feet upstream of Burris Road South +506
Taylors Creek .....cccovevveeiieennnnn. At the confluence with Fishing Creek .........ccccccovirieennnene +502 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 335 feet downstream of Firetower Road .... +569
Taylors Creek Tributary 1 ......... At the confluence with Taylors Creek .........ccccceviiiieenienns +521 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 210 feet downstream of Glenarden Avenue +569
Taylors Creek Tributary 2 ......... At the confluence with Taylors Creek ........c.cccccevvevvrieeninnns +535 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 105 feet downstream of Albright Road ....... +549
Taylors Creek Tributary 3 ......... At the confluence with Taylors Creek .........ccccceviiiieenienns +548 | York County (Unincorporated
Areas).
Approximately 1,410 feet upstream of Taylors Creek Road +586
Thompson Branch .................... At the confluence with Bullock Creek ........c.cccccovveniniienicnns +466 | York County (Unincorporated
Areas).
Approximately 2,190 feet upstream of Walnut Street Ex- +513
tension.
Thompson Branch Tributary 1 .. | At the confluence with Thompson Branch .......................... +473 | York County (Unincorporated
Areas).
Approximately 1,130 feet downstream of Sawmill Road .... +489
Tools Fork Creek ......cccccevuveeennes Approximately 750 feet upstream of York Hwy .................. +583 | York County (Unincorporated
Areas).
Approximately 1,950 feet upstream of Mt. Gallant Road +615
West.
Tools Fork Creek Tributary ....... At the confluence with Tools Fork Creek .........ccccccvceeieenne +581 | York County (Unincorporated
Areas).
Approximately 1,390 feet downstream of Old York Road .. +636
Tools Fork Creek Tributary 2 ... | At the confluence with Tools Fork Creek ..........ccccevervenene +597 | York County (Unincorporated
Areas).
Approximately 230 feet downstream of Tirzah Road ......... +608
Tools Fork Creek Tributary 3 ... | At the confluence with Tools Fork Creek Tributary 1 ......... +583 | York County (Unincorporated
Areas).
Approximately 155 feet downstream of Pine Grove Court +599
Turkey Creek ......cccoovvvevieneenne Approximately 1,390 feet downstream of the confluence of +397 | York County (Unincorporated
Blue Branch. Areas), City of York.
Approximately 5,410 feet upstream of Springlake Road .... +694
Turkey Creek Tributary 1 .......... At the confluence with Turkey Creek ........ccoecveniiniieiinennne +581 | York County (Unincorporated
Areas).
Approximately 1,075 feet upstream of the confluence with +636
Turkey Creek.
Turkey Creek Tributary 2 .......... At the confluence with Turkey Creek ........ccoecveniiniieiinennne +668 | York County (Unincorporated
Areas).
Approximately 2,845 feet upstream of James Harvey +707
Road.
Turkey Creek Tributary 3 .......... At the confluence with Turkey Creek .......cccooveniiriieiinenne +661 | York County (Unincorporated
Areas).
Approximately 475 feet upstream of the confluence with +680
Turkey Creek.
Turkey Creek Tributary 4 .......... At the confluence with Turkey Creek ........ccoeveniirieeneenns +653 | York County (Unincorporated
Areas).
Approximately 105 feet upstream of Tanager Drive ........... +666
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Turkey Creek Tributary 5 .......... At the confluence with Turkey Creek ..........ccccooeiinnnn. +649 | York County (Unincorporated
Areas).
Approximately 1,005 feet upstream of the confluence with +671
Turkey Creek.
Turkey Creek Tributary 6 .......... At the confluence with Turkey Creek ........ccoceeniiniiinnennns +617 | York County (Unincorporated
Areas).
Approximately 1,660 feet upstream of the confluence with +656
Turkey Creek.
Turkey Creek Tributary 7 .......... At the confluence with Turkey Creek .........cocceocvreenireeninns +477 | York County (Unincorporated
Areas).
Approximately 5,130 feet upstream of the confluence with +572
Turkey Creek.
Turkey Creek Tributary 8 .......... At the confluence with Turkey Creek ........cccccvveeieienncnne. +437 | York County (Unincorporated
Areas).
Approximately 6,360 feet upstream of the confluence with +477
Turkey Creek.
Turkey Creek Tributary 9 .......... At the confluence with Turkey Creek Tributary 8 ............... +436 | York County (Unincorporated
Areas).
Approximately 1,760 feet upstream of the confluence with +452
Turkey Creek Tributary 8.
Turkey Creek Tributary 10 ........ At the confluence with Turkey Creek ........ccoceeniiniieennennne +427 | York County (Unincorporated
Areas).
Approximately 4,510 feet upstream of Feemster Road ...... +481
Turkey Creek Tributary 11 ........ At the confluence with Turkey Creek .......cccocveniiniieennenns +408 | York County (Unincorporated
Areas).
Approximately 9,360 feet upstream of the confluence with +447
Turkey Creek.
Turkey Creek Tributary 12 ........ At the confluence with Turkey Creek .......cccocveniiniieennenns +407 | York County (Unincorporated
Areas).
Approximately 300 feet downstream of Burris Road North +444
Turkey Creek Tributary 13 ........ At the confluence with Turkey Creek .........cocceecvrienvrecninnns +400 | York County (Unincorporated
Areas).
Approximately 6,690 feet upstream of the confluence with +443
Turkey Creek.
Turkey Creek Tributary 14 ........ At the confluence with Turkey Creek .........coccceovrienineeninnns +399 | York County (Unincorporated
Areas).
Approximately 6,450 feet upstream of the confluence with +426
Turkey Creek.
Walker Branch ..........cccccccoeeeeen. At the confluence with Calabash Branch ..........c.cccccooeniine +637 | York County (Unincorporated
Areas), Town of Clover.
Approximately 3,530 feet upstream of St. Paul Church +727
Road.
Wildcat Creek ......ccocevveerneenne At the confluence with Fishing Creek ........ccccccvviviniiincnns +520 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 675 feet downstream of Ogden Road ......... +532
Wildcat Creek .....cccccvevveriieneen. At McConnells HWY ......oooiiiiiiiiiieee e +558 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 890 feet upstream of Heckle Boulevard ..... +680
Wildcat Creek Tributary | .......... At the confluence with Wildcat Creek .........cccccoeeieenenancnn. +544 | York County (Unincorporated
Areas, City of Rock Hill.
Approximately 330 feet downstream of the confluence +574
with Wildcat Creek Tributary 1A.
Wildcat Creek Tributary 1-A .... | At the confluence with Wildcat Creek Tributary 1 .............. +575 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 75 feet downstream of Finley Road ............ +590
Wildcat Creek Tributary 2 ......... At the confluence with Wildcat Creek ..........cccccovvivieininne +549 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 1,495 feet downstream of McConnells Hwy +556
Wildcat Creek Tributary 3 ......... At the confluence with Wildcat Creek .........cccccceeieeiinencnn. +547 | York County (Unincorporated
Areas).
Approximately 355 feet upstream of Reese Roach Road .. +593
Wildcat Creek Tributary 4 ......... At the confluence with Wildcat Creek ..........ccccovivvieenienns +558 | York County (Unincorporated
Areas), City of Rock Hill.
Approximately 560 feet downstream of Herlong Avenue +606
South.
Wildcat Creek Tributary 5 ......... At the confluence with Wildcat Creek ..........cccccoviiiieennenne +577 | York County (Unincorporated
Areas).
Approximately 510 feet upstream of Hollis Lakes Road .... +632
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Wolf Creek ......cccoooveeiriicincnen. At the confluence with Kings Creek .........c.cccocviiiiiceenn. +456 | City of Rock Hill.
At the Cherokee/York County Boundary ..........cccceeveevieenne +640
Wright Creek ......ccoeceevieeieennen. At the confluence with Little Turkey Creek .......c.cccoceeveennne +496 | York County (Unincorporated
Areas).
Approximately 680 feet upstream of the confluence with +558
Lindsay Creek.
# Depth in feet above ground.
*National Geodetic Vertical Datum.
+ National American Vertical Datum.
ADDRESSES
Unincorporated Areas of York County
Maps are available for inspection at 6 South Congress Street, York, SC 29745.
Catawba Indian Nation
Maps are available for inspection at 996 Avenue of the Nation, Rock Hill, SC 29730.
Town of Clover
Maps are available for inspection at 114 Bethel Street, Clover, SC 29710-0181.
Town of Fort Mill
Maps are available for inspection at 112 Confederate Street, Fort Mill, SC 29715-0159.
Town of Hickory Grove
Maps are available for inspection at 6001 Wylie Avenue, Hickory Grove, SC 29717-0126.
Town of McConnells
Maps are available for inspection at 4178 Chester Highway, McConnells, SC 29726-0115.
City of Rock Hill
Maps are available for inspection at 155 Johnson Street, Rock Hill, SC 29731-1706.
City of Tega Cay
Maps are available for inspection at 7000 Tega Cay Drive, Tega Cay, SC 29708-3399.
City of York
Maps are available for inspection at 10 North Roosevelt Street, York, SC 29745-0500.
Bell County, Texas and Incorporated Areas
Docket No.: FEMA-B-7709
Acorn Creek .......ccoecevevivecieennen. Approximately 300 feet upstream from confluence with +678 | City of Killeen.
Trimmier Creek.
Approximately 1.33 miles from Stagecoach Road .............. +807
Caprice Ditch (Formerly Site Confluence with Nolan Creek .........cccovveviicncnecncieeee +740 | City of Harker Heights, City
Tributary 7). of Killeen, Bell County
(Unincorporated Areas).
Intersection with Schwald Road ..........c.ccooerviniiiinciieene +854
Chaparral Creek .......cccccvruennen. Approximately 300 feet upstream from the confluence with +727 | City of Killeen, Bell County
Trimmier Creek. (Unincorporated Areas).
Approximately 960 feet upstream from Chaparral Road .... +839
Edgefield Creek .......ccccceveennnen. Approximately 936 feet upstream from the confluence with +912 | City of Killeen.
South Nolan Creek.
Approximately 700 feet upstream from Edgefield Street .... +944
Embers Creek .......ccccoevvecernne Confluence with Trimmier CreekK .........ccocovviviiiiiicnnene. +774 | City of Killeen.
Approximately 2,060 feet upstream from Stagecoach +807
Road.
Fryers Creek ......cccvvevvenenennne. Approximately 100 feet upstream from Waters Dairy Road +590 | City of Temple.
Approximately 500 feet downstream from State Highway +622
363.
Harker Heights Tributary 4 ....... Confluence with Nolan Creek ........ccccceeieeiiiiiieniiinieeiieee +746 | City of Herker Heights, City
of Killeen.
Approximately 300 feet upstream from Stillwood Drive ...... +773
Hilliard Creek ......ccccoceiieenennee. Confluence with Long Branch Ditch ........cc.ccooieiiiiiiinnne +801 | City of Killeen.
Approximately 440 feet upstream from Transverse Drive .. +839
Hilliard Tributary 1 ..o Confluence with Hilliard Creek .........cccoooeiiiiiiiiniiniieiee +830 | City of Killeen.
Approximately 1,300 feet upstream from confluence with +845
Hilliard Creek.
Hog Pen Creek .....ccccceeuevrnennne. Approximately 1,000 feet upstream from Poison Oak +547 | City of Temple.
Road.
Approximately 1,150 feet upstream from FM2305 ............. +619
Hog Pen Creek Tributary 1 ...... Confluence with Hog Pen Creek ........ccccoiiiiiiiniiiiieiiee +575 | City of Temple.
Approximately 1,500 feet upstream from the confluence +592
with Hog Pen Creek.
Hog Pen Creek Tributary 2 ...... Confluence with Hog Pen Creek .........ccooiiiiiiiniiiiiiiieee +561 | City of Temple.
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Approximately 1,000 feet upstream from Tarver Drive ....... +596
Liberty Ditch (Formerly Nolan Confluence with Nolan Creek .........ccoovevineeniiecncneeee, +783 | City of Killeen.
Creek Tributary 3).
Approximately 740 feet upstream from Poage Avenue ...... +845
Little Nolan Creek .........ccccceueee Confluence with Nolan Creek +751 | City of Killeen.
West Trimmier Drive ............... +908
Long Branch Ditch (Formerly Confluence with Nolan Creek +765 | City of Killeen.
Long Branch).
County Boundary .........ccoceiiiinineceieee e +827
North Reese Creek ................... Approximately 625 feet downstream from Reese Creek +873 | City of Killeen, Bell Conty
Highway. (Unicorporated Areas).
Approximately 4,125 feet upstream from Laura Drive ........ +939
North Reese Creek Tributary 1 | Approximately 400 feet downstream from Maxdale Street +885 | City of Killeen, Bell County
(Unincorporated Areas).
Aproximately 920 feet upstream from Bunny Trail ............. +953
North Reese Creek Tributary Approximately 178 feet upstream from confluence with +944 | Bell County (Unincorporated
1A. North Reese Creek Tributary 1. Areas).
Approximately 1,638 feet upstream from the confluence +965
with North Reese Creek Tributary 1.
North Reese Creek Tributary 3 | Approximately 1,630 feet upstream from confluence with +867 | City of Killeen, Bell County
North Reese Creek. (Unincorporated Areas).
Approximately 2,700 feet upstream from Stagecoach +916
Road.
North Reese Creek Tributary 4 | Approximately 960 feet upstream from confluence with +877 | Ciy of Killeen.
North Reese Creek.
Approximately 1,620 feet upstream from confluence with +890
North Reese Creek.
Old Florence Ditch (Formerly Confluence with Little Nolan Creek ..........c.ccoeviiiiiinnnn. +825 | City of Killeen.
Little Nolan Creek Tributary
2).
Approximately 220 feet upstream from Trimmier Road ...... +897
Rainforest Creek .........cccccceenneee. Approximately 515 feet upstream from confluence with +901 | City of Killeen.
South Nolan Creek.
Approximately 1,740 feet upstream from Waterfall Road ... +935
Robinette Creek .......c.ccoevueeneeen. Approximately 324 feet upstream from confluence with +935 | City of Killeen.
South Nolan Creek.
Approximately 920 feet upstream from Robinette Road .... +949
Rock Creek .....coocevcvvenviniieenenen. Approximately 3,000 feet downstream from Chaparral +824 | City of Killeen, Bell County
Road. (Unincorporated Areas).
Approximately 3,500 feet upstream from Chaparral Road +877
Rock Creek Tributary 1 ............ Approximately 268 feet upstream from confluence with +827 | City of Killeen, Bell County
Rock Creek. (Unincorporated Areas).
Approximately 1,740 feet upstream from Chaparral Road +862
Rock Creek Tributary 1A .......... Approximately 450 feet upstream from confluence with +835 | Bell County (Unincorporated
Rock Creek Tributary 1. Areas).
Approximately 1,140 feet upstream from dam .................... +856
South Nolan Creek ........c.c........ Approximately 2,550 feet downstream from Watercrest +903 | City of Killeen.
Road.
Approximately 2,340 feet upstream from Stan Schlueter +981
Road.
Steward Ditch (Formerly Nolan | Confluence with Nolan Creek .........cccccoviriiiiieniennienienne +803 | City of Killeen.
Creek Tributary 4).
Approximately 1,360 feet upstream from Duncan Ave ....... +852
Trimmier Creek .......cccocvvveennen. Approximately 630 feet downstream from confluence with +686 | City of Killeen.
Acorn Creek.
Approximately 2,900 feet upstream from Stagecoach +834
Road.
Trimmier Road Ditch (Formerly | Confluence with Little Nolan Creek .........cccoeceeviieieenicennen. +800 | City of Killeen.
Little Nolan Creek Tributary
1).
Approximately 2,400 feet upstream from Old FM 440 ....... +965
Yowell Creek ......coceevvevieniiieene Approximately 5,180 feet upstream from confluence with +763 | City of Killeen.
Chaparral Creek.
Approximately 1,250 feet upstream from Featherline Road +878
Yowell Creek Tributary ............. Confluence with Yowell Creek ........ccooeviiiiiiiiiiiiccn, +788 | City of Killeen.
Approximately 1,250 feet upstream from Featherline Road +863

*National Geodetic Vertical Datum.
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Flooding source(s)

Location of referenced elevation

* Elevation in
feet (NGVD)
+ Elevation in
feet (NAVD)
#Depth in feet
above ground
Modified

Communities affected

# Depth in feet above ground.
+North American Vertical Datum.

City of Harker Heights

Maps are available for inspection at City Hall, 305 Miller's Crossing, Harker Heights, TX 76548.

City of Killeen

ADDRESSES

Maps are available for inspection at City Hall, 101 North College Street, Killeen, TX 76540.

City of Temple

Maps are available for inspection at City Hall, 2 North Main Street, Temple, TX 76501.

Bell County (Unincorporated Areas)

Maps are available for inspection at Bell County Courthouse, 101 E. Central Ave., Belton, TX 76513.

Rockwall County, Texas and Incorporated Areas

Docket No: FEMA-B-7704

Berry Creek .....ccoocvevviiiiecninnne

Bois d’Arc .....cccceeeeeeieiiieeeeee,

Brushy Creek ........cccccevevnnenne.

Buffalo Creek ........cccceecvveeviueennn.

Buffalo Creek Tributary 1

Buffalo Creek Tributary 1.1

Buffalo Creek Tributary 1.2

Camp Creek .....ccocveeevrvececriennen.

Camp Creek Tributary 1

Lake Ray Hubbard ....................

Long Branch

Parker Creek ......ccccceceveveeciveeennes

Parker Creek Tributary 1

Parker Creek Tributary 2

Pond Branch

Rush Creek .......ccccovvveeveeeecnnns
Sabine Creek .....ccccveeeeveeennnen.

Squabble Creek ........cccecevrnennen.

Yankee Creek .......ccccevvuveeennnen.

Approximately 3,000 feet downstream from State Highway
205.

Approximately 1,250 feet upstream from the confluence
with Berry Creek Tributary 1.

Confluence with Sabine Creek ........ccccooevveiiiiiiniinieeieene

Intersection with Highway 66 (County Boundary) ...............

Approximately 200 feet downstream from Klutts Drive

Approximately 4,200 feet upstream from Highway 276
(WS SCS Site 1a Dam Spillway).

Approximately 2,000 feet downstream from King Street
(County Boundary).

Approximately 1,500 feet upstream from T.L. Townsend
Drive.

Approximately 1,000 feet upstream from Highway 276 ......

At railroad tracks

Confluence with Buffalo Creek Tributary 1

Intersection with Alpha Drive

Confluence with Buffalo Creek Tributary |

Intersection with Industrial Blvd

Approximately 150 feet downstream from the confluence
with Camp Creek Tributary 1.

Approximately 1,500 feet downstream from Riding Club
Road.

Confluence with Camp Creek

Approximately 3,000 feet upstream from WS SCS Site 3f
Dam.
Lake Ray Hubbard

Approximately 300 feet downstream from the confluence
with Long Branch Tributary 15.

Approximately 1,000 feet upstream from McDonald Road

Approximately 250 feet upstream from the confluence with
Klutts Branch.

Approximately 2,000 feet downstream from the confluence
with Parker Creek Tributary 10.
Confluence with Parker Creek ........cccocvviiiiiiiniiniiciiee
Approximately 1,000 feet upstream from Highway 66 ........
Confluence with Parker Creek Tributary 1
Approximately 1,500 feet upstream from Highway 66 ........
Approximately 3,500 feet upstream from the confluence
with Sabine Creek.
Approximately 100 feet upstream from Church Street
Approximately 750 feet upstream from Hubbard Drive
Approximately 500 feet upstream from FM 740 Road
Confluence with Pond Creek
County Line Road
Golf Course Dam 1
Approximately 2,000 feet upstream from Highway 205 ......
Approximately 1,750 feet downstream from Terry Lane ....

+487

+499

+527
+535
+485
+565

+432

+541

+531
+564
+548
+553
+551
+558
+432

+565
+514
+514

+437

+439

+457
+498

+559

+528
+577
+551
+580
+517

+536
+437
+507
+514
+528
+439
+473
+441

City of Mclendon-Chisholm.

City of Royse City.

City of Mclendon-Chisholm.
City of Rockwall.

City of Heath.

City of Rockwall.

City of Rockwall.

City of Rockwall.

City of Rockwall.

City of Fate, Rockwall Coun-

ty (Unincorporated Areas).

City of Fate, Rockwall Coun-
ty (Unincorporated Areas).
City of Fate, Rockwall Coun-
ty (Unincorporated Areas).
City of Heath, City of
Rockwall, Rockwall County
(Unincorporated Areas).
City of Heath.

City of Mclendon-Chisholm.
City of Fate, City of Royse

City, Unincorporated Areas
of Rockwall County.

City of Fate.
City of Royse City.
City of Fate.

City of Royse City.

City of Heath.
City of Royse City.
City of Rockwall.

City of Heath.
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Flooding source(s)

Location of referenced elevation

* Elevation in
feet (NGVD)
+ Elevation in
feet (NAVD)
#Depth in feet
above ground
Modified

Communities affected

Approximately 1,250 feet downstream from the confluence
with Yankee Creek Tributary 1.

+496

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

City of Fate

ADDRESSES

Maps are available for inspection at 105 Fate Main Place, Fate, TX 75132.

City of Heath

Maps are available for inspection at Heath City Hall, 200 Laurence Drive, Heath, TX 75032.

City of Mclendon-Chisholm

Maps are available for inspection at 1248 South Hwy 205, Rockwall, TX 75032.

City of Rockwall

Maps are available for inspection at City Hall, 205 East Rusk, Rockwall, TX 75087.

City of Royse City

Maps are available for inspection at City Hall, 205 East Rusk, Rockwall, TX 75087.

Rockwall County (Unincorporated Areas)

Maps are available for inspection at Rockwall Government Building, 1101 Ridge Road, Rockwall, TX 75087.

Smith County, Texas, and Incorporated Areas
Docket No.: FEMA-B-7720

Blackhawk Creek

Blackhawk Creek Tributary 1 ...

Blackhawk Creek Tributary 2 ...

Hill Creek

Horsepen Branch

Mud Creek

Prairie Creek South

Prairie Creek Tributary 1

Approximately 2,000 feet downstream of intersection with
Blackjack Rd.

Approximately 1,750 feet upstream of intersection with FM
346 E.

Confluence with Blackhawk Creek

Approximately 250 feet upstream of Hagan Rd intersec-
tion.

Confluence with Blackhawk Creek

Approximately 2,000 feet upstream of intersection with CR
2319.

Approximately 3,500 feet from intersection with Troup
Highway.

Approximately 2,500 feet downstream of intersection with
Bascom Rd.

Approximately 8,000 feet downstream of confluence with
Kickapoo Creek.

Approximately 1,100 feet downstream of confluence with
Kickapoo Creek.

Approximately 7,000 feet downstream from intersection
with Old Tyler Rd. (County Line).

Approximately 140 feet upstream from intersection with
Troup Highway.

Approximately 1,750 feet downstream of intersection with
Old Omen Rd.

1,750 feet upstream of intersection with Henderson Hwy.

Confluence with Prairie Creek South

1,500 feet upstream from Dam

+332

+483

+383
+419

+418
+460

+379

+465
+392
+411
+315
+333
+382

+422
+391

+451

City of Whitehouse (Smith
County) Unincorporated
Areas.

City of Whitehouse.

City of Whitehouse.

City of Whitehouse (Smith
County) Unincorporated
Areas.

City of Troup.

(Smith County) Unincor-
porated Areas.

(Smith County) Unincor-
porated Areas.

New Chapel Hill.

(Smith County) Unincor-
porated Areas.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

City of Troup

ADDRESSES

Maps are available for inspection at 100 N. Broadway, Tyler, TX 75702.

City of Whitehouse

Maps are available for inspection at 100 N. Broadway, Tyler, TX 75702.

New Chapel Hill

Maps are available for inspection at 100 N. Broadway, Tyler, TX 75702.

Unincorporated Areas of Smith County

Maps are available for inspection at 100 N. Broadway, Tyler, TX 75702.
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feet (NGVD)
+ Elevation in
Flooding source(s) Location of referenced elevation feet (NAVD) Communities affected
#Depth in feet
above ground
Modified
Milwaukee County, Wisconsin, and Incorporated Areas
Docket No.: FEMA-B-7707
Caledonia Branch ..................... Confluence with Crayfish Creek ..........cccoviiiiiiiiicnn, *666 | City of Oak Creek.
Downstream side of County Line Road *672
Caledonia Branch Tributary Confluence with Caledonia Branch .........cccccocceniiniinnnns *667 | City of Oak Creek.
CBi.
Approximately 0.6 miles upstream of ElIm Road ................ *687
Caledonia Branch Tributary Confluence with Caledonia Branch ...........cccooiniiiiiinnns *670 | City of Oak Creek.
CB2.
Upstream side of 10th Avenue .........cccccoeieeiiiiiinicciceen, *672
Caledonia Branch Tributary Upstream side of County Line Road ...........cccccooiiiiiiiiennne *676 | City of Oak Creek.
CB3.
Approximately 160 feet upstream of State Highway 32 ..... *688
Crayfish Creek .......cccocevvvvrcieens Upstream side of County Line Road ..........ccceecviineiiieennn. *666 | City of Oak Creek.
Downstream side of Oakwood Road ..........ccccccveeivenernenen. *668
Crayfish Creek Tributary C1 ..... Confluence with West Branch Crayfish Creek ..........c........ *668 | City of Oak Creek.
Approximately 800 feet upstream of Shepard Avenue ....... *688
Crayfish Creek Tributary C2 ..... Confluence with West Branch Crayfish Creek .................... *670 | City of Oak Creek.
Approximately 1,500 feet upstream of Shepard Avenue .... *701
Crayfish Creek Tributary C3 ..... Confluence with Crayfish Creek .........cccoviiiiiiniiniiiiiens *668 | City of Oak Creek.
Approximately 0.9 miles from Oakwood Road .... *677
Crayfish Creek Tributary C3A .. | Confluence with Crayfish Creek Tributary C3 .................... *669 | City of Oak Creek.
Approximately 0.5 miles upstream of Confluence with *672
Crayfish Creek Tributary C3.
Lake Michigan Tributary L1 ...... Approximately 380 feet upstream of mouth to Lake Michi- *643 | City of Oak Creek.
gan.
Approximately 0.4 miles upstream of 5th Avenue .............. 677
Lake Michigan Tributary L5 ...... Approximately 510 feet upstream of mouth to Lake Michi- *654 | City of Oak Creek.
gan.
Approximately 0.4 miles upstream of mouth to Lake Michi- *691
gan.
Legend Creek ......cccccevvieenennne. Confluence with the Root River ..........cccciiiiiiniiiieciiee *695 | City of Franklin.
Upstream side of U.S. Highway 45 ..........cccocoiiiinniiicenn. *800
Lincoln Creek ......cccovvvviieenennee. Confluence with the Milwaukee River ..........ccccoverieennenne *624 | City of Glendale, City of Mil-
waukee.
Upstream side of Teutonia Avenue .........cccccecceeevciieennnnnn. *628
Upstream of Mill Road .........ccccoiiiiiiiniiiiecccee e *687
Upstream of Good Hope Road ...... *692
Menomonee River .........cc......... 240 feet upstream of Canal Street *589 | City of Milwaukee, City of
Wauwatosa.
Upstream side of South 35th Street ........c.cccceveviiieniennen. *598
Upstream side of Chicago & Northwestern Railroad .......... *608
Upstream side of U.S. Highway 41 .........cccoiiiiinniiin, *624
Upstream side of Harwood Avenue Pedestrian Bridge ...... *658
Milwaukee River ............ccce.... Upstream side of Cherry Street .........ccccoceeveviieinecicieeenn. *584 | City of Milwaukee, Village of
Brown Deer, Village of
River Hills, Village of
Shorewood.
Downstream side of North Avenue ............cccceeciiiiiiceenen. *597
Upstream side of Capitol Drive ......... *605
Upstream side of Good Hope Road . *640
Mitchell Field Drainage Ditch .... | Confluence with Oak Creek ..........ccccooiiiiiiiiiiiicicee, *660 | City of Milwaukee, City of
Oak Creek.
Approximately 0.5 miles upstream of Howell Avenue ........ *711
Mitchell Field Drainage Ditch Confluence with Mitchell Field Drainage Ditch ................... *672 | City of Oak Creek.
Tributary M1.
Approximately 0.5 miles upstream of Howell Avenue ........ *713
Mitchell Field Drainage Ditch Confluence with Mitchell Field Drainage Ditch ................... *666 | City of Oak Creek.
Tributary M4.
Approximately 0.4 miles upstream of confluence with *683
Mitchell Field Drainage Ditch.
North Branch Oak Creek .......... Confluence with Oak Creek ........ccoveeiieeniiiiiienieeieeceeene *682 | City of Milwaukee, City of
Oak Creek.
Downstream side of Marquette Avenue ...........ccccoceeeeennee. *713
Approximately 630 feet upstream of Interstate 94 *742
North Branch Oak Creek Tribu- | Confluence with North Branch Oak Creek ...........ccccoeevueene *710 | City of Milwaukee, City of
tary N2. Oak Creek.
Approximately 125 feet upstream of 16th Street ................ *743
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Location of referenced elevation

* Elevation in

feet (NGVD)

+ Elevation in
feet (NAVD)
#Depth in feet
above ground

Communities affected

Modified
North Branch Oak Creek Tribu- | Confluence with North Branch Oak Creek ............cocceevueenne *716 | City of Oak Creek.
tary N4.
Downstream side of Interstate 94 ............cccocoiiiiiiiiiieen. *728
North Branch Oak Creek Tribu- | Confluence with North Branch Oak Creek ...........ccccceevueennne *710 | City of Oak Creek.
tary N5.
Approximately 0.9 miles upstream of Interstate 94 ............ *757
North Branch Oak Creek Tribu- | Confluence with North Branch Oak Creek ..........cccoceevueennne *704 | City of Oak Creek.
tary N7.
Approximately 0.4 miles upstream of 20th Street-Drexel *721
Avenue.
North Branch Oak Creek Tribu- | Confluence with North Branch Oak Creek Tributary N7 .... *713 | City of Oak Creek.
tary N7A.
Approximately 590 feet upstream of 20th Street ................ *735
0ak Creek ...c.covvveieeeiieeiieeieene Upstream side of 2nd Oak Creek Parkway Crossing ......... *603 | City of Franklin, City of Oak
Creek.
Upstream side of Southland Drive ...........cccocovviiinieicieeenn. *735
Approximately 1,360 feet upstream of Puetz Road ............ *753
Oak Creek Tributary O16 ......... Upstream side of Pennsylvania Avenue ............c.ccccceeeenen. *666 | City of Oak Creek.
Approximately 0.5 miles upstream of Forest Lane ............. *681
Oak Creek Tributary O17 ......... Upstream side of Pennsylvania Avenue ............ccccceeveeenen. *663 | *City of Oak Creek.
Approximately 0.9 miles upstream of Pennsylvania Ave- *676
nue.
Oak Creek Tributary O19 ......... Confluence with Oak Creek Tributary O19A ..........ccccceee *664 | City of Oak Creek.
Approximately 0.6 miles upstream of confluence with Oak *684
Creek Tributary O19A.
Oak Creek Tributary O19A ....... Confluence with Oak Creek ........c.cccoorvveviieiiinecneceeee *663 | City of Oak Creek.
Approximately 1,500 feet upstream of Puetz Road ............ *673
Oak Creek Tributary 020 ......... Confluence with Oak Creek ........cccocrvveviriinineencieeee 661 | *City of Oak Creek.
Approximately 0.5 miles upstream of confluence with Oak *674
Creek.
Oak Creek Tributary O8 ........... Confluence with Oak Creek .......occoveeriiiiiiiiiiienienieeseeee *674 | City of Oak Creek.
Downstream side of State Highway 38 .........cccccccoviiieennn. *689
Root River .......cccceeviviiiienn. 500 feet downstream of Nicholson Road *666 | City of Oak Creek.
Upstream side of Interstate 94 .........cccceevceeivcee e, *676
Root River Tributary R2 ............ Approximately 1.2 miles upstream of confluence with the *672 | City of Oak Creek.
Root River.
Approximately 0.4 miles upstream of Oakwood Avenue .... *691
Root River Tributary R3 ............ Confluence with Root River Tributary R2 ...........ccccceee. *691 | City of Oak Creek.
Approximately 185 feet upstream of 13th Street ................ *698
Root River Tributary R5 ............ Confluence with the Root River *668 | City of Oak Creek.
Downstream side of Elms Road *696
South Branch Underwood At Waukesha County Boundary *723 | City of Wauwatosa, City of
Creek. West Allis.
Downstream side of Bradley Road ............ccccoeviiiiiiiennne *729
Southbranch Creek ................... Upstream side of Green Bay Court .........cccevveveeieneneennen. *651 | City of Milwaukee, Village of
Brown Deer.
Downstream side of Bradley Road ..........cccccceeiiiiiicinnnen. *683
Southland Creek .........ccceeeeee. Confluence with North Branch Oak Creek ...........cccceeueee. *694 | City of Oak Creek.
Approximately 125 feet upstream of 27th Street ................ *736
Underwood Creek ..........cccueeee. Confluence with the Menomonee River 1,120 feet up- *678 | City of Wauwatosa.
stream of 115th Street.
*718
Unnamed Tributary No. 1 to Confluence with Oak Creek ........ccccccreeiiiecncnecieseeee *737 | City of Franklin.
Oak Creek.
Approximately 60 feet upstream of Puetz Road ................. *755
Unmaned Tributary No. 1 to Confluence with Southland Creek ..........ccooeviiiiiiiinnn. *702 | City of Oak Creek.
Southland Creek.
Approximately 60 feet upstream of Puetz Road ................. *725

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

City of Franklin

ADDRESSES

Maps are available for inspection at 9229 W Loomis Road, Franklin, WI.

City of Glendale

Maps are available for inspection at 5909 N Milwaukee River Parkway, Glendale, WI.

City of Milwaukee
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Location of referenced elevation
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Modified

Communities affected

Maps are available for inspection at 200 E Wells Street, Milwaukee, WI.

City of Oak Creek

Maps are available for inspection at 8640 S Howell Avenue, Oak Creek, WI.

City of South Milwaukee

Maps are available for inspection at 2424 15th Avenue, South Milwaukee, WI.

City of Wauwatosa

Maps are available for inspection at 7725 W North Avenue, Wauwatosa, WI.

City of West Allis

Maps are available for inspection at 7525 W Greenfield Avenue, West Allis, WI.

Village of Brown Deer

Maps are available for inspection at 4800 W Green Brook Drive, Brown Deer, WI.

Village of River Hills

Maps are available for inspection at 7650 N Pheasant Lane, River Hills, WI.

Village of Shorewood

Maps are available for inspection at 3930 N Murray Avenue, Shorewood, WI.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: April 8, 2008.
David I. Maurstad,

Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. E8-8310 Filed 4-16—08; 8:45 am]
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-738; MB Docket No. 07-220; RM-
11403]

Radio Broadcasting Services; Ash
Fork and Paulden, AZ

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Audio Division, at the
request of Sierra H Broadcasting, Inc.,
allots FM Channel 259A in lieu of
vacant FM Channel 267A at Ash Fork,
Arizona, and allots FM Channel 228C3
in lieu of vacant FM Channel 268C3 at
Paulden, Arizona. Channel 259A can be
allotted at Ash Fork, Arizona, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
7.4 km (4.6 miles) northwest of Ash
Fork at the following reference
coordinates: 35—16—13 North Latitude
and 112-32-31 West Longitude.
Channel 228C3 can be allotted at
Paulden, Arizona, in compliance with
the Commission’s minimum distance
separation requirements with a site

restriction of 7.7 km (4.8 miles) west of
Paulden at the following reference
coordinates: 34—52—16 North Latitude
and 112-33-00 West Longitude.
Concurrence in the Paulden allotment
by the Government of Mexico is
required because the proposed
allotment is located within 320
kilometers (199 miles) of the U.S.-
Mexican border. Although Mexican
concurrence has been requested,
notification has not been received. If a
construction permit for Channel 228C3
at Paulden, Arizona, is granted prior to
receipt of formal concurrence by the
Mexican government, the authorization
will include the following condition:
“Operation with the facilities specified
herein for Paulden, Arizona, is subject
to modification, suspension, or
termination without right to hearing, if
found by the Commission to be
necessary in order to conform to the
Mexico-United States FM Broadcast
Agreement, or if specifically objected to
by the Government of Mexico.”

DATES: Effective May 12, 2008.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 07-220,
adopted March 26, 2008, and released
March 28, 2008. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street, SW, Room CY-A257,
Washington, DC 20554. The complete

text of this decision also may be
purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW,
Room CY-B402, Washington, DC,
20554, (800) 378-3160, or via the
company’s Web site, http://
www.bcpiweb.com. The Commission
will send a copy of this Report and
Order in a report to be sent to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

As stated in the preamble, the Federal
Communications Commission amends
47 CFR part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 267A and adding
Channel 259A at Ash Fork, and by
removing Channel 263C3 and adding
Channel 228C3 at Paulden.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. E8-8087 Filed 4-16—08; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 08-736; MB Docket No. 07-227; RM-
11405]

Radio Broadcasting Services; Clayton,
OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of North Texas
Radio Group, L.P., licensee of Station
KFYZ-FM, Channel 241A, Bennington,
Oklahoma, the Audio Division grants
the petition for rule making requesting
the substitution of Channel 262A for
vacant Channel 241A at Clayton,
Oklahoma to accommodate a hybrid
minor change application for Station
KFYZ-FM at Bennington, Oklahoma.
See File No. BPH-20070816ABS.
DATES: Effective May 12, 2008.
ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, SW., Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 07-227,
adopted March 26, 2008, and released
March 28, 2008. The Notice of Proposed
Rulemaking proposed the substitution
of Channel 262A for vacant Channel
241A at Clayton, Oklahoma. See 72 FR
63868, published November 13, 2007.
The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445
Twelfth Street, SW., Washington, DC
20554. This document may also be
purchased from the Commission’s
duplicating contractors, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or via e-mail
http://www.BCPIWEB.com. The
Commission will send a copy of this
Report and Order in a report to be sent
to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 241A
and adding Channel 262A at Clayton.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. E8-8086 Filed 4-16-08; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 28
[AMS-CN-07-0092; CN-08-001]
0581-AC80

User Fees for 2008 Crop Cotton
Classification Services to Growers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Agricultural Marketing
Service (AMS) is proposing to raise user
fees for cotton producers for 2008 crop
cotton classification services under the
Cotton Statistics and Estimates Act.
These user fees also are authorized
under the Cotton Standards Act of 1923.
The 2007 user fee for this classification
service was $1.85 per bale. This
proposal would raise the fee for the
2008 crop to $2 per bale. The proposed
fee and the existing reserve are
sufficient to cover the costs of providing
classification services, including costs
for administration and supervision.

DATES: Comments must be received on
or before May 2, 2008.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule to Darryl
Earnest, Deputy Administrator, Cotton
and Tobacco Programs, AMS, USDA,
STOP 0224, 1400 Independence
Avenue, SW., Washington, DC 20250—
0224. Comments should be submitted in
triplicate. Comments may also be
submitted electronically to: http://
www.regulations.gov. All comments
should reference the docket number and
the date and the page of this issue of the
Federal Register. All comments
received will be available for public
inspection during regular business
hours at the above office in Room
2639—South Building, 1400
Independence Avenue, SW.,
Washington, DC. A copy of this notice
may be found at: http://

www.ams.usda.gov/cotton/
rulemaking.htm.

FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton and Tobacco Programs, AMS,
USDA, Room 2639-S, STOP 0224, 1400
Independence Avenue, SW.,
Washington, DC 20250-0224.
Telephone (202) 720-2145, facsimile
(202) 690-1718, or e-mail
darryl.earnest@usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866; and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any state or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612) AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 25,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.201). The
increase above the 2007 crop level as
stated will not significantly affect small
businesses as defined in the RFA
because:

(1) The fee represents a very small
portion of the cost-per-unit currently
borne by those entities utilizing the

services. (The 2007 user fee for
classification services was $1.85 per
bale; the fee for the 2008 crop would be
increased to $2.00 per bale; the 2008
crop is estimated at 14,000,000 bales).

(2) The fee for services will not affect
competition in the marketplace; and

(3) The use of classification services is
voluntary. For the 2007 crop, 19,033,000
bales were produced; and, almost all of
these bales were voluntarily submitted
by growers for the classification service.

(4) Based on the average price paid to
growers for cotton from the 2006 crop of
47.3 cents per pound, 500 pound bales
of cotton are worth an average of
$236.50 each. The proposed user fee
increase for classification services, $2.00
per bale, is less than one percent of the
value of an average bale of cotton.

Paperwork Reduction Act

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501-3520), the information
collection requirements contained in the
provisions to be amended by this
proposed rule have been previously
approved by OMB and were assigned
OMB control number 0581-AC43.

It is anticipated that the proposed
changes, if adopted, would be made
effective July 1, 2008.

Fees for Classification Under the Cotton
Statistics and Estimates Act of 1927

The user fee charged to cotton
producers for High Volume Instrument
(HVI) classification services under the
Cotton Statistics and Estimates Act (7
U.S.C. 473a) was $1.85 per bale during
the 2007 harvest season as determined
by using the formula provided in the
Uniform Cotton Classing Fees Act of
1987, as amended by Public Law 102—
237. The fees cover salaries, costs of
equipment and supplies, and other
overhead costs, including costs for
administration and supervision. The fee
structure for the 2007 crop year was
incorporated under the authority of the
Cotton Standards Act of 1923, by an
interim final rule effective October 1,
2007 (72 FR 56242).

This proposed rule establishes the
user fee charged to producers for HVI
classification at $2.00 per bale during
the 2008 harvest season.

The classification fees are based on
the prevailing method of classification
requested by producers during the
previous year. HVI classing was the
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prevailing method of cotton
classification requested by producers in
2007. Therefore, the 2008 producers’
user fee for classification service is
based on the 2007 base fee for HVI
classification.

The fee was calculated by applying
the formula specified in the Uniform
Cotton Classing Fees Act of 1987, as
amended by Public Law 102—-237 which
AMS also considers reasonable under
the authority of the Cotton Standards
Act of 1923. The 2007 base fee for HVI
classification exclusive of adjustments,
as provided by that Act, was $2.52 per
bale. An increase of 3.06 percent, or 7
cents per bale, due to the implicit price
deflator of the gross domestic product
added to the $2.52 would result in a
2008 base fee of $2.59 per bale. The
formula in the Act provides for the use
of the percentage change in the implicit
price deflator of the gross national
product (as indexed for the most recent
12-month period for which statistics are
available). However, gross national
product has been replaced by gross
domestic product by the Department of
Commerce as a more appropriate
measure for the short-term monitoring
and analysis of the U.S. economy.

The number of bales to be classed by
the United States Department of
Agriculture from the 2008 crop is
estimated at 14,000,000 bales. The 2008
base fee was decreased 15 percent based
on the estimated number of bales to be
classed (1 percent for every 100,000
bales or portion thereof above the base
of 12,500,000, limited to a maximum
decreased adjustment of 15 percent).
This percentage factor amounts to a 39
cents per bale reduction and was
subtracted from the 2008 base fee of
$2.59 per bale, resulting in a fee of $2.20
per bale.

However, with a fee of $2.20 per bale,
the projected operating reserve would
be 31.6 percent. The 1987 Act specifies
that the Secretary shall not establish a
fee which, when combined with other
sources of revenue, will result in a
projected operating reserve of more than
25 percent. Accordingly, the fee of $2.20
is reduced by 20 cents per bale, to $2.00
per bale, to provide an ending
accumulated operating reserve for the
fiscal year of not more than 25 percent
of the projected cost of operating the
program. This would establish the 2008
season fee at $2.00 per bale.

Accordingly, § 28.909, paragraph (b)
would reflect the increase of the HVI
classification fee to $2.00 per bale.

A 5 cent per bale discount would
continue to be applied to voluntary
centralized billing and collecting agents
as specified in § 28.909(c).

Growers or their designated agents
receiving classification data would
continue to incur no additional fees if
classification data is requested only
once. The fee for each additional
retrieval of classification data in
§28.910 would remain at 5 cents per
bale. The fee in § 28.910(b) for an owner
receiving classification data from the
National database would remain at 5
cents per bale, and the minimum charge
of $5.00 for services provided per
monthly billing period would remain
the same. The provisions of § 28.910(c)
concerning the fee for new classification
memoranda issued from the National
database for the business convenience of
an owner without reclassification of the
cotton will remain the same at 15 cents
per bale or a minimum of $5.00 per
sheet.

The fee for review classification in
§28.911 would increase to $2.00 per
bale.

The fee for returning samples after
classification in §28.911 would remain
at 50 cents per sample.

A 15-day comment period is provided
for public comments. This period is
appropriate because it is anticipated
that the proposed changes, if adopted,
would be made effective for the 2008
cotton crop on July 1, 2008.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Cotton samples,
Grades, Market news, Reporting and
recordkeeping requirements, Standards,
Staples, Testing, Warehouses.

For the reasons set forth in the
preamble, 7 CFR part 28 is proposed to
be amended to read as follows:

PART 28—[AMENDED]

1. The authority citation for 7 CFR
part 28, Subpart D, continues to read as
follows:

Authority: 7 U.S.C. 51-65; 7 U.S.C. 471—
476.

2. In §28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.
* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $2.00 per bale.
* * * * *

3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.

(a) * * * The fee for review
classification is $2.00 per bale.
* * * * *

Dated: April 15, 2008.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 08—1148 Filed 4—-15-08; 12:36 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA 2008-0211; Airspace
Docket No. 08—AWP-3]

RIN 2120-AA66

Proposed Establishment of Class D
Airspace; San Bernardino International
Airport, San Bernardino, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: This notice announces an
extension of the comment period on a
Notice of Proposed Rulemaking (NPRM)
which proposes to establish Class D
airspace at San Bernardino International
Airport, San Bernardino, CA. This
action is being taken in response to
interest by several pilot groups and local
airspace users working groups in the
Los Angeles basin.

DATES: Comments must be received on
or before May 14, 2008.

ADDRESSES: You may send comments by
any of the following methods: Federal
eRulemaking Portal: Go to http://
www.regulations.gov. Follow the
instructions for submitting comments.
Fax: 202—493-2251. Mail: U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590. Hand Delivery: U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
at the office of the Manager, System
Support Group, Western Service Center,
Federal Aviation Administration, 1601
Lind Avenue, SW., Renton, WA 98057.
FOR FURTHER INFORMATION CONTACT:
Larry Tonish, System Support Group,
Western Service Center, Federal
Aviation Administration, 1601 Lind
Avenue, SW., Renton, WA 98057;
telephone (425) 203—4532.
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SUPPLEMENTARY INFORMATION:

Background

Docket No. FAA 2008-0211; Airspace
Docket No. 08—AWP-3, published on
March 14, 2008 (71 FR 13811) proposed
to establish Class D airspace at San
Bernardino International Airport, San
Bernardino, CA. This action will extend
the comment period closing date on that
airspace docket from April 14, 2008 to
May 14, 2008 to allow for an additional
30-day comment period.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Extension of Comment Period

The comment period closing date on
Docket No. FAA 2008—-0211; Airspace
Docket No. 08—AWP-3 is hereby
extended to May 14, 2008.

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., 389.

* * * * *

Issued in Seattle, Washington, on April 8,
2008.

Clark Desing,

Manager, System Support Group, Western
Service Center.

[FR Doc. E8—8311 Filed 4-16-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2008-0187; Airspace
Docket No. 07-AS0-27]

Proposed Modification of Area
Navigation Route Q-110 and Jet Route
J-73; Florida

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
extend the length of Area Navigation
(RNAYV) route Q—110 and make a minor
realignment of jet route J-73, in support
of the Florida West Coast Airspace
Redesign project. The extension of Q-
110 would provide an RNAV route for
use by aircraft transitioning between
Miami Air Route Traffic Control Center
(ARTCC) and Jacksonville ARTCC
airspace. The extension would also
assist aircraft in circumnavigating
military airspace associated with the
Avon Park Air Force Range. The
realignment of J-73 would provide
space for the Q—110 extension. The FAA

is proposing this action to enhance the
safe and the efficient use of the
navigable airspace in the western
Florida area.

DATES: Comments must be received on
or before June 2, 2008.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, 1200 New Jersey Avenue, SE., West
Building, Ground Floor, Room W12—
140, Washington, DC 20590-0001;
telephone: (202) 366—9826. You must
identify FAA Docket No. FAA-2008—
0187 and Airspace Docket No. 07-ASO-
27 at the beginning of your comments.
You may also submit comments through
the Internet at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—-
2008-0187 and Airspace Docket No. 07—
AS0-27) and be submitted in triplicate
to the Docket Management Facility (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2008-0187 and
Airspace Docket No. 07-ASO-27.” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will

be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov, or the Federal Register’s
Web page at http://www.gpoaccess.gov/
fr/index.html.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Eastern Service Center, Federal Aviation
Administration, Room 210, 1701
Columbia Ave., College Park, GA 30337.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14, Code of Federal Regulations
(14 CFR) part 71 to extend RNAV route
Q—110 and realign jet route J-73 in
western Florida. Currently, Q-110
extends between the FEONA, GA,
waypoint (WP) and the KPASA, FL, WP.
This action would extend Q-110
southeastward from KPASA (located
near Lakeland, FL) to the THNDR, FL,
intersection (located about midway
between Fort Myers and West Palm
Beach, FL), adding approximately 115
NM to the length of the route. Two new
waypoints (JAYMC and RVERO) would
be established along Q—110 between
KPASA and THNDR. The proposed
extension of Q—-110 would provide an
RNAV route for use by aircraft
transitioning between Miami ARTCC
and Jacksonville ARTCC airspace and
assist aircraft in circumnavigating
military airspace associated with the
Avon Park Air Force Range.

The FAA is also proposing to realign
the existing segment of jet route J-73
between the LaBelle, FL, very high
frequency omnidirectional range/
tactical navigation aid (VORTAC) and
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the Lakeland, FL, VORTAC by inserting
an intermediate point that would be
formed by the intersection of the
LaBelle 314° True (T) (313° Magnetic
(M)) radial and the Lakeland 162° T
(161° M) radial. Shifting J-73 in this
manner would provide airspace to
accommodate the Q—110 extension. The
realignment of ]-73 would slightly
increase the distance along the segment
of the route between the Lakeland
VORTAC and the LaBelle VORTAC
from the current 77 NM to 78 NM.

Additionally, the FAA intends to
make an administrative change to the
route description of Q—110 by reversing
the order in which the points that make
up the route are listed. This change is
needed to comply with the FAA policy
that the points in even numbered route
descriptions be listed in a west-to-east
format. The change would have no
effect on the alignment or charting of
the route.

These changes are proposed in
support of the Florida West Coast
Airspace Redesign project and to
enhance the safe and efficient use of the
navigable airspace in the western
Florida area.

Jet routes are published in paragraph
2004, and low altitude RNAV routes are
published in paragraph 2006,
respectively, of FAA Order 7400.9R
signed August 15, 2007 and effective
September 15, 2007, which is
incorporated by reference in 14 CFR
71.1. The jet route and RNAV route
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”

under Executive Order 12866; (2) is not

a “significant rule” under Department of

Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it would modify a jet route and RNAV
route in Florida.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a, 311b, and 311k. This
airspace action is not expected to cause
any potentially significant
environmental impacts, and no
extraordinary circumstances exist that

warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.R,
Airspace Designations and Reporting
Points, signed August 15, 2006 and
effective September 15, 2007, is
amended as follows:

Paragraph 2004 Jet Routes.

* * * * *

J-73 [Amended]

From Dolphin, FL; LaBelle, FL; INT Labelle
314°(T)/313°(M) and Lakeland, FL, 162°(T)/
161°(M) radials; Lakeland; Seminole, FL; La
Grange, GA; Nashville, TN; Pocket City, IN;
to Northbrook, IL.

* * * * *

Paragraph 2006 United States Area
Navigation Routes.
* * * *

Q-110 FEONA, GA to THNDR, FL
[Amended]

FEONA, GA ..o

GULFR, FL ....
BRUTS, FL ....

JAYMC, FL ....

(Lat. 31°36'22” N., long. 84°43'08” W.)
(Lat. 30°12°23” N., long. 83°33'08” W.)
(Lat. 29°3058” N., long. 82°58'57” W.)
(Lat. 28°10'34” N., long. 81°5427” W.)
(Lat. 27°24’35” N., long. 81°35'57” W.)
(Lat. 26°58’51” N., long. 81°22/08” W.)
(Lat. 26°37'38” N., long. 80°52'00” W.)
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* * * * *

Issued in Washington, DC, on April 8,
2008.

Stephen L. Rohring,

Acting Manager, Airspace and Rules Group.
[FR Doc. E8—8227 Filed 4-16-08; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 93

[Docket No. FAA-2006—-25709; Notice No.
08-04]

RIN 2120-Al70

Congestion Management Rule for
LaGuardia Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed rulemaking (SNPRM).

SUMMARY: On August 29, 2006, the
Federal Aviation Administration
published a notice of proposed
rulemaking to address congestion at
New York’s LaGuardia Airport
(LaGuardia), which included a proposal
to administratively incentivize carriers
to use larger planes. The FAA prefers to
use measures that allow carriers to
respond to market forces to drive the
most efficient airline behavior and is
amending its original proposal. To
minimize disruption, the FAA proposes
to grandfather the majority of operations
at the airport and develop a robust
secondary market by annually
auctioning off a limited number of slots.
The FAA is proposing two different,
mutually exclusive options. Under the
first option, the FAA would auction off
and retire a portion of the slots and
would use the proceeds to mitigate
congestion and delay in the New York
City area. Under the second option, the
FAA would conduct an auction as it
would under the first option, but the
proceeds would go to the carrier holding
the slot rather than the FAA and no
portion of existing slots would be
retired. This proposal also contains
provisions for use-or-lose, unscheduled
operations, and withdrawal for
operational need. The FAA proposes to
sunset the rule in ten years.
DATES: Send your comments on or
before June 16, 2008.
ADDRESSES: You may send comments
identified by Docket Number FAA-
2006-25709 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow

the online instructions for sending your
comments electronically.

o Mail: Send comments to Docket
Operations, M—30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Bring
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

For more information on the rulemaking
process, see the SUPPLEMENTARY
INFORMATION section of this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). You may review
Department of Transportation’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket. Or, go to the
Docket Operations in Room W12-140 of
the West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical questions regarding this
rulemaking, contact: Molly W. Smith,
Office of Aviation Policy and Plans,
APO-001, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-3275; e-mail
molly.w.smith@faa.gov. For legal
questions concerning this rulemaking,
contact: Rebecca MacPherson, FAA
Office of the Chief Counsel, 800
Independence Ave., SW., Washington,
DC 20591; telephone (202) 267-3073;
e-mail

rebecca.macpherson@faa.gov.
SUPPLEMENTARY INFORMATION: Later in
this preamble under the Additional
Information section, we discuss how
you can comment on this proposal and
how we will handle your comments.

Included in this discussion is related
information about the docket, privacy,
and the handling of proprietary or
confidential business information. We
also discuss how you can get a copy of
this proposal and related rulemaking
documents.

Authority for This Rulemaking

The FAA has broad authority under
49 U.S.C. 40103 to regulate the use of
the navigable airspace of the United
States. This section authorizes the FAA
to develop plans and policy for the use
of navigable airspace and to assign the
use that the FAA deems necessary for its
safe and efficient utilization. It further
directs the FAA to prescribe air traffic
rules and regulations governing the
efficient utilization of the navigable
airspace.
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I. Background

A. History of Congestion Management
Initiatives at LaGuardia

The FAA managed congestion at
LaGuardia under the High Density Rule
(HDR) from 1969 through 2006. 14 CFR
part 93 subparts K and S. The FAA first
established allocation procedures for
slots under the HDR in 1985. 50 FR
52195, December 20, 1985. These
procedures included use-or-lose
provisions and, while explicitly stating
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that the slots were not the carriers’
property, allowed carriers to buy, sell or
lease the slots on the secondary market.
On April 5, 2000, Congress enacted the
Wendell H. Ford Aviation and
Investment Reform Act of the 21st
Century (AIR-21 or the Act). The Act
phased out the HDR at LaGuardia
effective January 1, 2007. In addition to
phasing out the HDR, AIR-21 directed
the Secretary of Transportation to grant
exemptions from the HDR’s flight
restrictions for flights operated by new
entrant carriers or flights serving Small-
Hub and Non-Hub airports as long as
the aircraft had less than 71 seats. The
Act also preserved the FAA’s authority
to impose flight restrictions by stating
that “[n]othing in this section * * *
shall be construed * * * as affecting the
Federal Aviation Administration’s
authority for safety and the movement
of air traffic.”” 49 U.S.C. 41715(b).

The slot exemptions mandated by
Congress under AIR-21 resulted in
gridlock at the airport as the number of
exempted operations soared throughout
2000. Using its authority in 49 U.S.C.
40103, the FAA capped AIR-21 slot
exemptions and hourly operations at
LaGuardia. On December 4, 2000, the
agency conducted a lottery that
allocated the limited number of
exemptions. While hourly operations
were limited at the airport, the new cap
at LaGuardia was significantly higher
than it had been under the HDR prior to
enactment of AIR-21.

Slots allocated under the HDR were
scheduled to expire on January 1, 2007.
Based on its experience in 2000, the
FAA determined that simply lifting the
HDR at LaGuardia would have a
significantly adverse impact on the
airspace around New York City and
potentially on the National Airspace
System (NAS) as a whole. Accordingly,
on August 29, 2006, the FAA published
a notice of proposed rulemaking
(NPRM) proposing continuation of the
cap on hourly operations at the airport
as well as a new method of allocating
capacity (71 FR 51360). Specifically, the
FAA proposed to cap scheduled
operations at 75 per hour; cap
unscheduled operations at six per hour;
impose an average minimum aircraft
size requirement for much of the fleet
serving the airport; and implement a
limit on the duration of operating lives,
known as Operating Authorizations,
that would assure ten percent of the
capacity at the airport would be
available annually for reallocation based
on an undetermined market mechanism.
The average minimum aircraft size
proposal was known as the aircraft
upgauging proposal. This proposal was
designed to maximize airport

throughput consistent with the airport’s
physical constraints. The comment
period closed December 29, 2006.

The FAA recognized that it would be
unable to complete its rulemaking by
January 1, 2007, when the HDR was
scheduled to expire. On December 27,
2006 the agency published an FAA
Order Operating Limitations at New
York LaGuardia Airport (LaGuardia
Order) (71FR 77854).1 The LaGuardia
Order retained the existing cap at the
airport of 75 scheduled operations and
imposed a reservation system for
unscheduled operations that permitted
six unscheduled operations per hour.
The LaGuardia Order did not retain the
conditions imposed by Congress on the
AIR-21 exemptions; rather, flights
conducted pursuant to the exemptions
were rolled into the hourly cap without
restriction.

The industry response to the new
allocation method proposed in the
NPRM was universally negative,
although very few commenters argued
that a cap on operations at the airport
was unnecessary. The FAA received
comments from 61 different
commenters, with some commenters
making multiple submissions. The
largest group of commenters consisted
of Federal, state and local government
representatives and community groups
who were concerned the FAA’s
proposal, if adopted, would result in
specific communities losing direct
service to and from LaGuardia. Fifteen
carriers and four of their associations
commented on the proposal, as did two
airport associations, three other
associations, the airport’s proprietor the
Port Authority of New York and New
Jersey (Port Authority), the Canadian
Embassy and nine individuals speaking
in their private capacity.

In general, the carriers and their
associations criticized any attempt by
the FAA to regulate beyond the simple
imposition of a cap on operations,
arguing the proposal was too
complicated, would not meet the
agency'’s stated objectives, and would
prove disruptive to the airport as a
whole. Other commenters questioned
the FAA’s attempt to impose a market-
based solution to fair allocation—not
because they deemed the measures
unduly oppressive, but because they
believed market-based measures could
not be implemented in a manner that
adequately protected the interests of all
affected parties. The American
Association of Airport Executives
(AAAE) expressed this sentiment most
succinctly when it stated that while

1The LaGuardia Order was amended on
November 8, 2007 (72 FR 63224).

market-based solutions are generally
preferable (since they are more
predictable than administrative
solutions), they are not preferable when
their outcomes are likely to conflict
with public policy goals or when
artificial constraints are imposed.

While operations at LaGuardia
remained capped throughout 2007, caps
were lifted on afternoon operations at
John F. Kennedy International Airport
(JFK) on January 1, 2007, when the HDR
expired at that airport. Operations at
JFK had already begun to increase
during the morning hours, but the
increase in operations in the afternoon
hours soon led to system overload.
Nationally, the summer of 2007 was the
second worst on record for flight delays.
On September 27, 2007, the Secretary of
Transportation announced the
formation of the New York Aviation
Rulemaking Committee (ARC) to help
the Department of Transportation
(Department) and the FAA explore
available options for congestion
management and how changes to
current policy at all three major
commercial New York City airports
would affect the airlines and the
airports.

By design, the ARC provided ample
opportunity for extensive input by all
stakeholders, having members from
every major air carrier in the United
States as well as foreign carriers and the
Port Authority. Through the ARC
process, these stakeholders played a key
role in exploring ideas to address
congestion and ensuring that any
actions contemplated by the Department
and the FAA would be fully informed.
The ARC worked throughout the fall
and submitted a report to the Secretary,
dated December 13, 2007, discussing its
findings. A copy of the ARC Report may
be found at http://www.dot.gov/affairs/
FinalARCReport.pdf.

B. Summary of the SNPRM

Today’s proposal considers not only
the concerns raised by commenters in
response to the NPRM, but also takes
into account the extensive discussions
and issues raised by the members of the
ARC. In response to the concerns and
issues raised, the FAA has decided to
withdraw both its upgauging proposal
and its proposal to have Operating
Authorizations that would have expired
on a rolling ten-year cycle. In deference
to the universal use of the term “‘slots,”
the FAA has also decided to return to
the use of that term rather than calling
the operational authority to conduct
scheduled operations at LaGuardia
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Operating Authorizations.? Accordingly,
for purposes of this rulemaking, a slot

is defined as the operational authority
assigned by the FAA to a carrier to
conduct one scheduled arrival or
departure operation at LaGuardia on a
particular day of the week during a
specific 30-minute period.

Rather than pursue its earlier proposal
for allocating capacity, the FAA today
proposes to lease the majority of
operations at the airport to the historic
operators for non-monetary
consideration under its cooperative
agreement authority. The agency also
proposes to develop a robust market by
annually auctioning off leases for a
limited number of slots during the first

five years of the rule. The FAA plans to
evaluate the effects of the slot program
proposed today on the distribution of
slots and entry into LaGuardia on an
ongoing basis. The agency intends to
take this experience into account in all
congestion management activities.

The FAA is proposing two different,
mutually exclusive options. Under the
first option, the FAA would auction off

or retire a portion of the slots and would

use the proceeds to mitigate congestion
and delay in the New York City area.
Under the second option, the FAA
would conduct an auction as it would
under the first option, but no slots
would be retired and the proceeds
would go to the carrier holding the slot

after the FAA recoups the cost of the
auction, rather than the FAA. In order

to facilitate understanding of how each
option would work within the entire
regulatory scheme, the complete
regulatory text for each option is set out
in the “Draft Regulatory Text” section of
this document.

Today’s proposal also contains
provisions for use-or-lose, unscheduled
operations, and withdrawal for
operational need. The FAA proposes to
sunset the rule in ten years.

The following table briefly
summarizes today’s proposal and
identifies differences between the two
options.

OPTIONS 1 AND 2 OF PROPOSED REGULATION FOR LAGUARDIA

Feature

Option 1

Option 2

Base Schedule
Slot

Number of Slots
Slot Definitions

Week 2 January 2007

Defined as right to land or depart (not both) in a 30-minute time win-
dow.

75/hour + 3 unscheduled less 2% retired and not redistributed

Common Slots: The Baseline (up to 20 slots per carrier) plus 90% of

Same.
Same.

75/hour + 3 unscheduled.
Common Slots: The Baseline (up

slots above 20 have 10 year leases; Limited Slots: 8% above the
Baseline would have shorter leases and be auctioned over five
years (1.6% each) (after which they convert to Unrestricted Slots);
and 2% would have shorter leases & then be retired over 5 years

to 20 slots per carrier) plus 80%
of slots above 20 would have 10
year leases; Limited Slots 20%
would have shorter leases and

(0.4%lyr). then be reallocated via auction
over five years (4%l/yr).
Slot Time of Day .......cccoceeveerceeenen. 6 a.m. through 9:59 p.m., Monday through Friday and Sunday from | Same.
12 noon through 9:59 p.m.; no more than 75 in any one hour or 38
in any half-hour.
Mechanics ......cccoeceeeeiiieeciee e “Fair” initial distribution with half of slots with less than 10 years life | Same.
selected by carriers; the other half selected by FAA according to
specified rules.
AUCHION ..o For slots returned to FAA because life has expired, an ascending | Same.
clock auction among air carriers.
Auction Proceeds .........ccccerieenennne Auction funds to FAA to defray costs of auction, then to NY capacity/ | Auction funds (net of auction

projects. costs) to incumbent holder; in-
cumbent cannot bid on own
slots.
USE/LOSE ...eveeiiiiieeiieeiee e Only on grandfathered slots as consideration for slots ...........cccccceceeee. Same.
TerM oo Program is through March 2019; slot lives are whatever proportion of | Same.
10 years remain upon reallocation.
Bidders ......cccooiiiiiniiie ATTINES . e e Same.
HoIdErs ....ooceeiiiiieieeeeeeeeee Holders of record (not marketing carrier) ........ccccccoceeneenieenienieeneee Same.
New or returned capacity ................ AUCHONEA .. Same.
Secondary market .........ccccoeeeriieennen. Transparent not blind: carrier notifies FAA of intent to sell; FAA | Same.
makes slot availability known; bilateral negotiations; final terms dis-
closed to OST for monitoring.
Logistical swaps of slots ................. Permitted ..o Same.

II. Discussion of the NPRM
A.Withdrawal of Upgauging Proposal

In the NPRM, the FAA proposed a
requirement that incentivized carriers to
upgauge the size of their aircraft based
on an average number of seats. The FAA
maintained that increasing the overall
number of passengers using the airport
would constitute a more efficient use of
the NAS. In particular, the proposal was

2When discussing comments to the NPRM, the
FAA will use the term “Operating Authorization”

based on the FAA’s belief that some of
the inefficiencies at LaGuardia are
related to the use of smaller aircraft in
arguably saturated markets.

Under the NPRM’s proposal, if a
carrier failed to meet the airport’s
average aircraft size requirement, it
would lose its least productive
Operating Authorizations. Each carrier
would have been allowed to maintain a
baseline of operations of 10 daily

since that was the term used in the NPRM. In

operations without consideration of
aircraft size, so as to minimize
disruption. Recognizing the importance
of service to LaGuardia to and from
relatively small communities, the
proposal also included special treatment
for small communities, which would
have permitted carriers serving those
communities to continue service on
smaller aircraft without the risk of
losing an Operating Authorization. The

discussing today’s proposal, the agency will use the
term “‘slots”.
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FAA has decided against moving
forward with a proposal requiring
upgauging at this time.

Several carriers and their associations
alleged the FAA’s upgauging proposal
would be overly disruptive. Among the
concerns cited were that the withdrawal
of any one Operating Authorization
would effectively mean the loss of a
second one as well; the proposed one
year effective date to upgauge was
unduly restrictive and did not give
carriers sufficient opportunity to change
their fleet mix; and the proposal failed
to acknowledge existing lease
agreements with the Port Authority.
United Airlines (United) and the
Republic Group questioned how
increasing aircraft size would actually
lead to greater throughput, since carriers
are presumably already using aircraft
suitable for the markets they serve.
Along with American Airlines
(American), these commenters stated
that the upgauging proposal was
predicated on the premise that ground
facilities are inadequately utilized, and
that the inadequate utilization is a
function of small and medium aircraft
being overused. Not only did the FAA
provide no data to support its position,
they asserted, but in fact the relatively
low load factors at LaGuardia indicate
that the proper size aircraft are being
used.

In addition, the Port Authority and
The City of New York noted that gates
at LaGuardia are not interchangeable
and that many gates (and taxiways) at
the airport cannot accommodate larger
aircraft. Thus, the proposal would not
work because of a fundamental
mismatch between the proposal and the
management of landside infrastructure.
US Airways suggested that if the FAA
was committed to upgauging, it could
require an increase in the number of
available seats, but in a gradual, phased-
in manner that is economically
sustainable.

Some carriers also opined that the
proposal was overly disruptive in that
the proposed baseline of operations that
would be exempt from the upgauging
requirements was too small. While
carriers with a smaller presence at the
airport like JetBlue Airways (JetBlue)
favored an increase in the number of
protected operations (e.g., 20 daily
operations), US Airways favored a
carrier being able to protect at least 11
percent of its fleet, with smaller carriers
being able to protect 10 operations.

Notwithstanding the contemplated
carve-out for small community service,
United, and to some extent the Regional
Airline Association (RAA), argued that
requiring upgauging may force a carrier
to discontinue service from smaller

communities because the market in that
community may only support a smaller
aircraft. US Airways noted that these
operations can be profitable and are
unlikely to be discontinued completely;
the carrier also asserted that the
proposal would likely have the most
adverse impact on medium-sized
airports that benefit from multiple daily
frequencies on smaller aircraft. Concern
over the potential loss of small
community service was echoed by the
Federal, state and local representatives
who wrote to the FAA expressing
concern that service to specific
communities could be lost.

Finally, United argued that the
upgauging proposal was not rationally
related to Congressional authorization
in 49 U.S.C. 40103(b), because
increasing passenger throughput has
nothing to do with assigning the use of
the airspace or prescribing air traffic
regulations. Rather, according to United,
the proposal would have mandated
which equipment a carrier may use to
access the runway at LaGuardia, and
was accordingly beyond the FAA’s
authority. The Port Authority was
likewise concerned that the proposal
impermissibly infringed on its rights as
the airport proprietor.

Based on careful review of the public
comments, the FAA has determined that
there are simpler, less prescriptive ways
to permit airlines to respond more
directly to market forces. Given carriers’
long-term leasing and purchasing
arrangements, the timeframes for
implementing the proposal may have
been too short; and if adopted, the
proposal potentially could have
inadvertently disrupted operations at
the airport. The FAA recognizes the
long-term contractual relationships that
exist at LaGuardia. At the same time, the
agency prefers that the limited asset that
makes up an Operating Authorization be
allocated using market principles rather
than regulatory or administrative
principles. Today’s proposal meets that
objective without unduly burdening
either the airport or the carriers.

At this point in time, the FAA does
not believe there is a need to dictate a
minimum aircraft size to achieve the
overall objective that service to and
from LaGuardia be reasonably available
to the maximum number of people who
wish to use it without undue delay.
Accordingly, the FAA is withdrawing
its proposal for upgauging.

Nevertheless, the agency believes that
the concept behind its upgauging
proposal remains valid: capacity cannot
be considered merely in terms of the
number of aircraft being handled by the
FAA’s Air Traffic Control system (ATC).
The FAA believes United’s

interpretation of the FAA’s statutory
authority to manage the efficient use of
the airspace as being limited to the
movement of aircraft generically is
overly narrow. The characterization of
operations in terms of aircraft makes
sense to the air traffic controllers, whose
job it is to control all aircraft flying
under instrument flight rules (IFR)
within their sector. United’s
characterization does not make sense as
a matter of policy or statutory
interpretation because it ignores the
reality that aircraft operations are
designed to move people and cargo.

The FAA does not believe the
relatively low load factors at LaGuardia
support the premise that the market
dictates the use of smaller aircraft to
many of the markets with service to the
airport. It is true that some smaller
communities may not be able to support
daily operations on larger aircraft. The
FAA asserts, however, that certain
market patterns, where multiple daily
flights on small aircraft are not related
to the size of the communities served,
indicate an inefficient use of the slot, or
behavior that stifles competition. The
relatively low load factors in these
routes indicate that many of these
flights could be combined, resulting in
a more efficient use of the system.

The FAA also acknowledges that the
use of small aircraft to densely
populated communities on a frequent
basis is not purely a function of the
market. As noted by the Port Authority,
excessive use of smaller aircraft is to
some degree a combination of customer
preference for frequent access, but it is
also a function of political concerns and
a long-standing regulatory regime that
created incentives favoring the use of
small aircraft. The expiration of the
HDR and AIR-21 exemptions should
naturally encourage more efficient use
of aircraft because there is no longer a
perverse incentive to use smaller
aircraft, regardless of the market being
served. As to consumer preference for
more regular flights, the decision to
offer numerous daily flights in any
particular market will inevitably be
driven by market considerations. The
FAA believes that the options being
proposed today should reduce delay
and permit airlines to respond more
freely to market forces, favoring
efficiency and aircraft upgauging
without the government dictating any
particular method of increasing overall
passenger throughput and without
sacrificing service to small
communities.

B. Perimeter Rule

As an alternative to the upgauging
proposal, US Airways suggested the
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FAA preempt the Port Authority’s
Perimeter Rule.? It argued the Perimeter
Rule drives the use of smaller aircraft
because carriers cannot engage in the
long-range operations that support the
use of larger aircraft. Alaska Airlines
also supported lifting the Perimeter
Rule.

US Airways maintained there is no
justification for retention of the
Perimeter Rule. Not only is LaGuardia
no longer primarily an airport for
business travelers, but JFK no longer
needs development, and the
introduction of Stage-3 aircraft has
sufficiently reduced the airport’s overall
noise footprint from when the Port
Authority established the Perimeter
Rule. Thus, according to US Airways,
the rationale that the Port Authority
provided to the court in Western Air
Lines v. Port Authority of New York and
New Jersey is no longer applicable.

The FAA has decided against
addressing the Perimeter Rule in this
rulemaking because of the need to
explore more fully several operational
and policy issues that may be impacted
by changes in the Rule, including
potential impacts on airport capacity
and air services. The FAA intends to
monitor the impact of today’s proposal,
if adopted, as well as the implications
of changes to or elimination of the Rule.
Should the agency deem that Federal
action on the rule is in the public
interest, it may choose to preempt.

C. Finite Operating Lives

The FAA proposed to initially
allocate all Operating Authorizations
previously allocated under the HDR,
and then pull back ten percent of them
every year to force an active market for
this scarce resource. The Operating
Authorizations would have had an
initial operating life ranging from three
to thirteen years and, once reallocated,
would have had a ten-year operating
life. While providing a general
discussion of how the Operating
Authorizations would be withdrawn,
the FAA did not provide a discussion of
how they would be reallocated, other
than to say that the agency was seeking
legislation that would provide
additional flexibility in allowing the
FAA to reallocate via a market-based
mechanism such as an auction or

3 The Perimeter Rule prohibits non-stop flights of
more than 1,500 miles into and out of LaGuardia,
except for flights in and out of Denver. The
Perimeter Rule was first established in the late
1950s under an informal arrangement between the
Port Authority and the airlines. It was formalized
in 1984 and unsuccessfully challenged in Western
Airlines v. Port Authority of New York and New
Jersey, 658 F. Supp. 952 (SDNY 1986), aff’d 817
F2d. 222 (2nd Cir., 1987), cert. denied, 485 U.S.
1006 (1988).

congestion pricing. The FAA has
decided that a ten percent annual
turnover at LaGuardia could be overly
disruptive as a first step in applying
market principles and has decided to
propose a scaled back reallocation
mechanism. This scaled back proposal
is discussed in detail later in this
document.

In general, most commenters
characterized the proposal to introduce
expiring Operating Authorizations at
LaGuardia as unnecessary, unworkable,
and unlawful under the Administrative
Procedure Act and the Takings Clause of
the Fifth Amendment of the US
Constitution. Others claimed that the
proposal did not go far enough.

American asked why the FAA thought
it needed such an intrusive and
complicated regulatory scheme to
promote access to new entrants. It noted
that the agency promoted access to new
entrants at Chicago’s O’Hare
International Airport (O’Hare) by
adopting a blind Buy/Sell secondary
market. Midwest Airlines, Delta Air
Lines (Delta) and the RAA argued that
the underlying premise that limited
operating lives were required to open up
the airport to new entrants was based on
a false assumption that the airport
would otherwise be shut down to new
entrants or carriers with a limited
presence at the airport. They argued that
slots were successfully purchased under
the Buy/Sell rule, and that the
secondary market only failed when
exemptions to the HDR were given away
for free under AIR-21.

Consistent with their comments on
the upgauging proposal, most carriers
and their associations argued that
randomly terminating and reallocating
ten percent of Operating Authorizations
each year would wreak havoc with the
carriers’ schedules. They asserted the
impact on industry would be so severe
and unreasonable as to render the
proposal unworkable, creating perpetual
instability that could disrupt airport
services and traveler expectations. In
particular, The City of New York, Delta
and US Airways claimed the full
operational impact of the rule could
make it virtually impossible to operate
short-haul shuttles. American, Delta,
and AAAE argued the impact could be
especially bad on small communities as
transfer of Operating Authorizations
from carrier to carrier would make
consistent service to these communities
difficult. As with the upgauging
proposal, the Port Authority said it
would be difficult to handle gate
assignments and leases with an annual
turnover of up to ten percent. American
claimed the churning of Operating
Authorizations would fragment real

estate across the airport over time. The
carrier argued this fragmentation would
be extremely burdensome for the Port
Authority and disruptive to airlines and
consumers.

Some carriers noted that the operating
lives would actually serve as a damper
on the free market, rather than the
catalyst that the FAA envisioned.
American said the proposal failed to
recognize that investment in routes and
infrastructure is largely dependent on
the ability to continue serving that
route. US Airways and Midwest
Airlines echoed this sentiment, positing
expiring lives would actually act as a
disincentive to invest in the airport,
because there will be no assurance that
investment expectations can be met.
The Air Transport Association of
America (ATA) queried what impact
expiration dates and other restrictions
would have on the value of slots in the
secondary market.

While many commenters claimed
they could not meaningfully comment
on the proposal since the FAA did not
explain how it intended to reallocate
withdrawn capacity,* others argued that
the proposal would be unlawful even if
the reallocation mechanism had been
explained. United and Midwest Airlines
claimed the proposal did not implicate
safety or movement of air traffic and
was accordingly beyond the FAA’s
authority. Assuming the FAA retained
its authority to impose caps after AIR—
21, the ATA and the Airports Council
International—North America (ACI-NA)
argued it did not necessarily follow that
this authority encompasses
“management of the nationwide system
of air commerce,”” as the FAA asserted
in the NPRM. They claimed such an
assertion connotes the business of air
transportation, which exceeds the
agency’s authority to regulate the safety
and movement of air traffic. United
asserted that the FAA appeared to rely
on the Department’s authority in 49
U.S.C. 40101(a), but noted that reliance
on that authority was equally misguided
since it is limited to the Department’s
exercise of economic regulation.

While carriers generally claimed the
proposed reallocation of Operating

4The FAA stated that it did not provide the
reallocation mechanism because it did not have the
authority to reallocate other than through an
administrative mechanism. The FAA’s original
analysis was overly simplistic. The FAA correctly
stated that it did not have the authority to
implement a congestion pricing scheme. However,
we also said that we did not have the authority to
conduct auctions; this statement was incorrect. As
discussed more fully later in the document, the
FAA has ample authority to lease or otherwise
dispose of its property without running afoul of the
restriction on user fees, the restriction that the FAA
initially believed was problematic.
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Authorizations as a confiscation of their
respective property rights, some argued
the FAA’s proposal was in violation of
the Takings Clause of the U.S.
Constitution because carriers would be
deprived of all beneficial use of the
property,® and the FAA could not meet
the standards set forth in Penn Central
Transportation Co v. City of New York.®
In particular, United and US Airways
argued that handicapping competitors
through a forced transfer of operating
rights does not advance a legitimate
government interest, particularly when
there is no showing that a forced
transfer will actually enhance
competition or consumer welfare.

In contrast, the Air Carrier
Association of America (ACAA) argued
that legacy carriers were given large
numbers of slots through AIR-21, and
did not need the market protection
contained within the proposal. It noted
that under the LaGuardia Order and the
HDR, operating rights were never
permanently allocated; nor were carriers
offered assurances that they could do
whatever they wanted with them. In
fact, carriers have always been on notice
that the Operating Authorizations and
their predecessor slots could be
recalled. Accordingly, ACAA urged the
FAA to withdraw immediately ten
percent of all Operating Authorizations
held by carriers holding more than 75
Operating Authorizations and
redistribute them to limited incumbents
operating larger aircraft. It maintained
whatever reallocation mechanism was
used should kick in before the proposed
three years since that extended
timeframe unnecessarily restricts the
market. AirTran Airways (AirTran) and
WestJet supported the concept of the
FAA increasing the number of
Operating Authorizations provided to
small carriers and immediate
implementation of the rule.

The FAA disagrees with American’s
claim that a staggered withdrawal and
reallocation of Operating Authorizations
is not needed to protect new entrants.
This approach is one of several rational
means of ensuring that carriers with
modest service, or no access at all, have
an opportunity to gain or increase
access at one of the most sought-after
airports in the country. While a blind
secondary market would also facilitate
new entrant access, and the FAA uses
this method to assist new entrants at
O’Hare, the agency also made specific
provisions in that rulemaking to make
new and returned capacity
preferentially available to new entrants

5Cf., Lingle v. Chevron USA, Inc., 544 U.S. 528
(2005).
6438 U.S. 104 (1978).

and carriers with a limited presence at
the airport. The FAA does not believe a
blind secondary market alone is
sufficient to provide opportunities for
new or increased access.

The FAA agrees that its original
proposal could have caused disruption
at the airport. The premise underlying
the proposal to require a full ten percent
turnover at the airport each year was not
to force disruption, but rather to ensure
the efficient use of a scarce resource and
to provide access to new entrants and
existing operators in a manner other
than creating preferences or exemptions.
It is exactly these preferences and
exemptions that many commenters
claim marginalized the secondary
market under the HDR. As the FAA has
stated several times over the past few
years, its primary goal in addressing
congestion is to increase capacity
wherever possible. Limiting the number
of operations at an airport is a last
option because it restricts access to the
airport. The FAA also believes the
market should play an active role in the
allocation of the limited resource
whenever it becomes necessary to limit
operations for more than a short period
of time.

The options being proposed today
meet the same policy objective that
drove the proposal in the NPRM to have
operating lives expire, albeit in a less
aggressive manner. The FAA believes
this new approach will help foster a
vibrant secondary market while
maintaining stability at the airport. The
legal concerns raised by commenters
will be addressed later in this
document.

III. Proposal To Allocate Limited
Capacity at LaGuardia Efficiently

A. Need for a Cap on Operations

The FAA believes that at least for the
next several years, LaGuardia will likely
be oversubscribed in terms of its
physical ability to handle aircraft.
Simply put, expansion of the airport by
adding runways is not a viable option
given its location. Accordingly, a cap on
operations at the airport is necessary to
provide for the efficient use of the NAS.
In the NPRM, the FAA proposed to cap
weekday and Sunday afternoon
operations at 81 per hour (75 for
scheduled operations and six for general
aviation). The airport is already capped
under the LaGuardia Order at 81 (75 for
scheduled operations and six for general
aviation). Today’s proposal, if adopted,
will replace that order. The FAA does
not intend to raise the cap unless new
capacity becomes available and has
proposed reducing the number of

operations available for general aviation
to three per hour.

The Port Authority claimed that 75
scheduled operations per hour was too
high, since delays were increasing, and
argued that the cap should start at 6 a.m.
and cover Saturday mornings because
these time periods have operations that
exceed runway capacity.

In response to the NPRM, the ATA
claimed that the FAA had not presented
any new data indicating that a cap is
necessary, instead relying on delays
during the summer of 2000. The ATA
argued that the FAA merely assumed
that demand exceeds capacity at
LaGuardia, without discussing how the
proposal would impact that demand.

The impact of either the NPRM or
today’s proposal on demand at
LaGuardia is difficult to judge because
the LaGuardia Order has kept operations
from growing since the expiration of the
HDR. Accordingly, the comparison in
terms of delay reduction should not be
between the LaGuardia Order and any
final rule, but rather between an
unconstrained airport and a final rule.
The last time the airport was close to
unconstrained was in 2000, which is
why the FAA relied on its experience in
2000 in the NPRM.

The FAA believes the summer of 2007
served as a stark reminder that the
demand for access to New York City is
exceptional. New York City is served by
three major airports; theoretically there
should be more than enough capacity.
However, while LaGuardia remained a
constrained airport last summer, JFK
and Newark were not constrained and
carriers were allowed to add flights at
will. As a result, the New York City area
airports experienced nearly
unprecedented delays last summer, and
the level of flight delays were regularly
reported in the local and national press.
The delay numbers at JFK were so high
that the FAA initiated a Scheduling
Reduction Meeting in October 2007 and
announced a cap at the airport in
January of this year. Concerned that
those carriers that could not obtain
desired access at JFK would quickly
oversubscribe Newark, the FAA
proposed a cap there in March. Looking
forward, all three major airports in the
New York City area will be capped.

The FAA is unwilling to lift the cap
at LaGuardia simply because the last
time there was significant growth at the
airport was in 2000. Notwithstanding
ATA’s assertion that perhaps there is no
need for a cap, its members appear to
support reasonable limits on the number
of operations at the airport. When the
FAA imposed the cap on LaGuardia
after the expiration of the HDR at the
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end of 2006, no carrier argued that a cap
was inappropriate.

We agree with the Port Authority that
operations at the airport should be
limited as early as 6 a.m., and the
LaGuardia Order limits operations
beginning at that hour. Carriers have
moved their morning schedules out
sufficiently early that the FAA is
encountering excess demand by 6 a.m.
The agency has tentatively decided
against capping operations on all day
Saturday and Sunday morning because
the level of congestion during these time
periods is significantly less than during
the workweek and on Sunday
afternoons. The Port Authority has not
provided data indicating that a cap is
needed on Saturday mornings; it has
merely asserted that there are runway
constraints. Should the Port Authority
continue to believe the cap should be
expanded, the FAA welcomes an
analysis of the capacity problems on
Saturday mornings.

B. Sunset Provision

The FAA’s proposed rule, if adopted,
will expire in ten years. To the extent
new capacity became available, the FAA
could increase the size of the cap and
auction off that new capacity for the life
of the rule. One of the criticisms of the
HDR was that it was a temporary rule
that has lasted almost 40 years. As such,
it became difficult to manage,
particularly as it was amended to
address changes in business models. We
believe the public interest is better
served by directly providing the rule
will sunset in ten years. This approach
will allow for future determinations by
the FAA as to whether a cap is still
needed and, if so, whether changes are
needed to more efficiently allocate and
constrain the scarce resource. At present
it is impossible to determine what
changes in business models may occur
over the next ten years. In addition, full
implementation of the New York/New
Jersey/Philadelphia Metropolitan Area
Airspace Redesign project and NextGen
technologies are expected to mitigate
and improve air traffic efficiency within
the next ten years, and we should not
prejudge the market response.

C. Need for More Efficient Allocation

As noted by American in its
comments to the NPRM, Congress has
directed the Department to place
“maximum reliance on competitive
market forces and on actual and
potential competition” (49 U.S.C.
40101(a)(6)). This maximum reliance
means the FAA is obliged not to simply
walk away from an airport once it has
imposed caps, but rather to take steps to
ensure that there are, in fact,

competitive market forces and actual
and potential competition. Competition
at an airport benefits the flying public
by providing price competition and
expanded service. The ability of carriers
to initiate or expand service at the
airport is hindered, in large part, by the
imposition of the cap. Accordingly, the
FAA believes it must strike a balance
between (1) promoting competition and
permitting access to new entrants and
(2) recognizing historical investments in
the airport and the need to provide
continuity. It is not the role of the
Government either to dictate particular
business models or to constrain a
market and provide no means for others
to enter that limited market.

Not only is the FAA required to
assure the efficient use of the NAS, but
it must do so in a manner that does not
penalize all potential operators at the
airport by effectively shutting them out
of the market. Accordingly, the FAA
believes that it is well within the
agency’s authority in 49 U.S.C. 40103 to
provide some mechanism for
reallocation. Today’s proposal attempts
to strike the appropriate balance by
actively developing a robust secondary
market that properly values the limited
asset that the FAA created.

D. Authority To Allocate Slots at
LaGuardia

The FAA intends to allocate some
portion of the available slots at
LaGuardia via an auction process. The
FAA would initially allocate the vast
majority of slots to incumbents at the
airport by entering into a cooperative
agreement that would lease the slots for
a period of ten years. The remaining
slots would revert to the FAA over a five
year period for retirement or
reallocation via an FAA-sponsored
auction. As a result of the auction, the
acquiring carrier would enter into a
lease agreement with the FAA that
would last the remainder of the rule.
Leases awarded under the cooperative
agreements or awarded pursuant to an
auction would be subject to lease terms,
and the failure to abide by those lease
terms would constitute a default of the
lease. Carriers would be allowed to
sublease their slots subject to the same
terms and conditions imposed by the
FAA in the original lease, although new
terms and conditions unrelated to the
carrier’s obligations to the FAA could be
added.

Under Option 1, the FAA would
retain all auction proceeds and dedicate
their use to congestion management in
the New York City area. Under Option
2, the carrier that had held the slot
would be allowed to keep the proceeds

after the FAA had recouped its costs
associated with running the auction.

In the NPRM, the FAA stated that it
did not have the authority to reallocate
Operating Authorizations via a market-
based mechanism. The FAA was
concerned that it did not have this
authority because of annual
appropriations restrictions dating back
to 1998 that prohibit the agency from
expending funds to “finalize or
implement any regulation that would
promulgate new aviation user fees not
specifically authorized by law after the
date of enactment of this Act.” 7 The
FAA continues to believe that it cannot
rely on a market-based allocation
method under a purely regulatory
approach, which is why it explicitly
sought legislation on this matter.

However, the FAA’s authority is not
limited to regulatory action. The agency
has independent authority to dispose of
property,8 and regulatory action is not
required prior to the lease of property.
The FAA implemented its general
authority to dispose of property in its
Acquisition Management System, which
went into effect on April 1, 1996.

Because of the congressional mandate
in 49 U.S.C. 40101(a)(6) to rely to the
maximum extent possible on
competitive market forces, the FAA has
determined that it is appropriate to take
a bifurcated approach. Today the agency
is requesting comment on an approach
whereby the FAA would establish a cap
on operations and address which slots
would revert to the FAA for reallocation
through a regulation, but would use its
transaction authority to allow for
reallocation of slots via a market-based
mechanism.

As discussed below, this approach
has the added benefit of clarifying the
unsettled issue of the extent to which a
slot holding should be imbued with
property rights.

1. Authority To Determine the Best Use
of the Airspace

The United States Government
claimed exclusive sovereignty over
United States airspace in 49 U.S.C.
40103. Citizens of the United States
have a public right of transit through
navigable airspace, but the FAA is
authorized to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. To the extent these needs can

7In 2006 this provision could be found in Public
Law 109-115. For 2008, the same provision may be
found in Public Law 110-161.

8 The FAA has had express authority to lease
property to others since 1996, Pub. L. 104-264, and
general authority to dispose of an interest in
property for adequate compensation for long before
that in 49 U.S.C. 40110(a)(2).
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be met without specifying which citizen
may transit or reserve a particular
segment of airspace at a particular time,
there was no need for the FAA to place
constraints such as slots on the use of
the airspace—this remains the case for
the vast majority of the NAS.

As described above, however, at
LaGuardia and a few other airports, in
order to ensure the efficient use of
airspace, the FAA has had to impose
constraints by assigning to carriers
operational authority to conduct a
scheduled IFR arrival or departure
operation on a particular day of the
week during a specified 30-minute
period. These reservations of airspace
were called slots under the HDR. After
the FAA issued the Buy/Sell rule, these
slots were treated not only as property
of the United States Government, but
also as if the carriers had a property
interest, albeit an interest that was
heavily encumbered by the restrictions
imposed by the FAA. The nature of this
proprietary interest, however, has
always been somewhat unclear. To
encourage the most efficient use of
constrained airspace the FAA is
clarifying the property interest that the
FAA is willing to transfer to airlines for
a limited period of time. However, the
FAA has determined that in order to
assure the efficient use of airspace, it
cannot simply permit those to whom it
grants authority to use the airspace to
treat that authority as their own. Such
an approach would not only ignore the
inherently valuable nature of the
airspace usage assignment, but allows a
select few to profit from a governmental
interest to the detriment of their
competitors and the public as a whole.
Ultimately, it is the FAA that has
sovereignty over and controls the
airspace.

2. Authority To Enter Into Leases and
Cooperative Agreements

The FAA has authority to lease real
and personal property, including
intangible property, to others. 49 U.S.C.
106(1)(6) and 106(n). When disposing of
an interest in property, however, the
FAA must receive adequate
compensation. 49 U.S.C. 40110(a)(2).
The FAA also, however, has broad
authority to enter into cooperative
agreements on such terms and
conditions as the agency may consider
appropriate. 49 U.S.C. 106(1)(6). Under
the Federal Grants and Cooperative
Agreements Act, a cooperative
agreement is to be used when the
principal purpose of the agreement is to
transfer a thing of value to a recipient,
either public or private, to carry out a
public purpose of support or
stimulation authorized by law, instead

of acquiring (by purchase, lease or
barter) property or services for the direct
use or benefit of the agency, and there

is substantial Federal involvement in
the activity. The FAA believes this is
the appropriate vehicle to use to transfer
most of the slots as described in the
following options, for a ten year period,
to the carriers that currently have
Operating Authorizations at LaGuardia.
Doing so will recognize these carriers’
historical investment in LaGuardia, and
the public interest that has been served
by that investment. In addition, doing so
will prevent the disruption to the
national air transportation system
described in the comments to the NPRM
that might otherwise occur, allowing the
public to benefit from continued
certainty of readily available air
transportation to and from this airport.
There will, however, be substantial
ongoing Federal involvement with these
slots, as the FAA will retain ATC
responsibilities for assuring that the use
of these segments of airspace for their
specified times is done safely and with
maximum possible efficiency. It is
therefore appropriate to use cooperative
agreements to transfer these property
interests.®

3. The FAA’s Proposed Actions Do Not
Constitute a Taking in Violation of the
Fifth Amendment

United’s and US Airways’ assertion
that the imposition of a cap on
operations at LaGuardia and any
reallocation mechanism that does not
give incumbent carriers an unrestricted
right to the slots created by the cap
constitutes a taking in violation of the
Fifth Amendment is simply incorrect.
Carriers possess no absolute property
interest in slots unless the FAA gives it
to them. The FAA has consistently
refused to do that under both the HDR
and the LaGuardia Order. Indeed, upon
the expiration of the HDR, any putative
interest in those slots expired on
December 31, 2006, and the LaGuardia
Order specifically states that carriers
have no right to Operating
Authorizations after the expiration of
the order. If the FAA proceeds with
today’s proposal, carriers will have
some property rights in the resulting
slots, but those rights will be limited by

9Under the cooperative agreements the FAA will
be transferring a leasehold interest in the slots, but
it will not entirely dispose of its property. Receiving
monetary compensation from these transfers is
antithetical to the definition of a cooperative
agreement. Nonetheless, to the degree that adequate
compensation might be considered required under
49 U.S.C. 40110(a)(2), the compensation will be the
carriers’ agreement to be bound by the terms in the
cooperative agreement as well as FAA’s recognition
of the public value received by the carriers’
historical investment at LaGuardia.

the terms of any final rule and any lease
terms that the FAA specifies.
Ultimately, it is the FAA that controls
the airspace and controls the rights of
carriers to use it.

United’s reliance on Lingle and Penn
Central in arguing that the annual
reversion of Operating Authorizations
for reallocation by the FAA would
constitute a taking was misplaced, and
remains inapplicable to today’s
proposal.1? Neither case stands for the
proposition that the federal government
cannot implement a regulatory scheme
like the one proposed here. In Penn
Central the Supreme Court set forth a
general test for determining whether a
government regulatory action resulted
in a taking of property without just
compensation. While noting that such
determinations are necessarily fact-
specific, the Court set forth three basic
criteria to evaluate: (1) The economic
impact of the regulatory action on the
claimant, (2) the level of interference
with reasonable investment-backed
expectations, and (3) the character of the
governmental action.? These standards
do not suggest a Takings Clause claim
in this instance.

Given the fact that LaGuardia has
operated under some type of cap for the
past 40 years, no carrier could
realistically have investment
expectations either that the airport will
be unconstrained before sufficient
capacity is realized or that it would be
granted absolute rights in its historical
operating schedule. Indeed, the HDR
imposed much more stringent
constraints on how carriers could
conduct operations at the airport than
the FAA is proposing here.

Likewise, there is no evidence that the
proposed rule, if adopted, will have an
unduly harmful impact on any air
carrier. At most, less than 20 percent of
any carrier’s current operations at
LaGuardia will be affected. As stated by
the Court in Penn Central, ““ ‘[t]aking’
jurisprudence does not divide a single
parcel into discrete segments and
attempt to determine whether rights in
a particular segment have been entirely

10 The FAA is puzzled by United’s reliance on
Lingle. The holding in Lingle was unrelated to any
determination by the Court that there was a
“permanent physical invasion of her property.” 544
U.S. 528, citing Lucas v. South Carolina Coastal
Council, 505 U.S. 1003, 1019 (1992). United has not
alleged that the imposition of a slot regime results
in its inability to use its property. Rather, it asserts
that its flight schedule is an intangible asset, the use
of which is critical for utilizing its tangible assets,
i.e., its terminal facilities, gates, servicing facilities,
and aircraft (United comments at p. 29). The correct
analysis is conducted under Penn Central and
Connelly v. Pension Benefit Guarantee Corp., 475
U.S. 211 (1986).

11 Connelly at 224-225.
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abrogated.” 12 When viewed as a whole,
the impact of today’s proposal on even
the most negatively affected carrier is
not sufficient to trigger a plausible
takings claim. The vast majority of
operations will continue under slots
grandfathered to the carriers at no
charge. Each carrier will be assured that
up to 20 of their operations will be
protected from any reversion if it meets
the minimum usage requirements, and
only ten to twenty percent of its
operations above twenty will be subject
to reversion to the FAA for retirement
or reallocation. In addition, carriers will
be allowed to sublease their slots subject
to the terms and conditions set forth in
the lease agreement, thus potentially
avoiding the loss of a slot for inadequate
usage.

Nor does the proposed action have the
character of a taking as interpreted in
well-settled jurisprudence. This
rulemaking proposes to minimally
adjust the benefits and burdens of the
economic life of carriers at LaGuardia in
order to promote the common good. The
rulemaking proposes to limit flights at
LaGuardia in order to relieve congestion
that impacts the NAS as a whole and
LaGuardia in particular. As such, it will
benefit the airline industry, businesses
relying on aviation to timely meet their
delivery schedules, and the travelling
public. The proposed rule anticipates
only a modest reduction, under one of
two proposed options, in the number of
flights currently allowed at LaGuardia
under the LaGuardia Order, which has
been in place, unchallenged, since
January 1, 2007. Unlike the
governmental action in Eastern
Enterprises v. Apfel, 524 U.S. 498
(1998), the proposed rulemaking does
not single out an air carrier based on
conduct far in the past and unrelated to
any future commitments or injury it
caused.

E. Allocation of Slots

The FAA is proposing two different
options for allocating slots. Under both
options the vast majority of slots would
be grandfathered to existing carriers at
the airport, with a relatively small
minority either retired or auctioned off
in the free market. The FAA believes
either approach would help stimulate a
secondary market and would lead to a
proper assessment of the slots’ true
value. The agency also believes that
either approach would have a minimal
impact on operations at the airport and
would avoid much of the potential
disruption associated with its proposals
in the NPRM.

12 Penn Central at 130.

1. Categories of Slots

Under today’s proposal, the FAA
would lease carriers property interests
in slots to carriers for a period of up to
ten years, the date the rule would
sunset. There would be three categories
of slots: common slots, unrestricted
slots, and limited slots.

Common Slots are those slots
grandfathered to carriers currently at the
airport. They would be awarded to the
carriers under a cooperative agreement
for the duration of the rule. The
cooperative agreement would provide
carriers with a ten-year leasehold
interest. Once the rule sunsets, all
interests would revert to the FAA.
Unlike slots allocated under the HDR
and Operating Authorizations allocated
under the LaGuardia Order, carriers
would be granted clear property rights
to Common Slots, which could be
collateralized or subleased to another
carrier for consideration. These property
rights, however, would not be absolute.
Common Slots would be subject to
reversion to the FAA under the rule’s
minimum usage provision, and could be
temporarily withdrawn for operational
reasons.

Those slots not categorized as
Common Slots would be categorized
initially as Limited Slots and then as
Unrestricted Slots once they are
reallocated.

Unrestricted Slots are slots that a
carrier would acquire as a leasehold
under the auction process discussed
later in this document. Since a carrier
leasing an Unrestricted Slot would be
required to do so because of government
action, these slots would not be
withdrawn by the FAA either under the
use-or-lose provisions or for operational
reasons. As with Common Slots,
Unrestricted Slots would expire when
the rule sunsets.

Limited Slots are slots that are
identified for retirement or auction and
are leased to the carriers under a
cooperative agreement for a period of 1—
4 years 13 so that they can be retired or
reallocated via auction after that period
of time. Limited Slots would convert to
Unrestricted Slots after they are
auctioned off. As with Common Slots,
Limited Slots could be withdrawn
under the proposed use-or-lose
provision, or for operational reasons.

2. Initial Allocation of Capacity

Upon the rule’s effective date, each
carrier at LaGuardia would

13 Twenty percent of the Limited Slots would not
be leased to carriers as Limited Slots. This is
because the FAA intends to either retire them or
auction them as Unrestricted Slots shortly after the
final rule, if adopted, takes effect.

automatically be awarded up to 20
common slots, which would constitute
the carrier’s base of operations. The
FAA believes this is a rational approach
to assuring that no carrier is impacted
at a level that could seriously disrupt its
existing operations. Air Canada would
be awarded an additional 22 common
slots because of the United States’ treaty
obligations with Canada. Under Option
1, 90 percent of the remaining slots
would also be grandfathered as
Common Slots to the carrier holding the
corresponding Operating Authorization
under the LaGuardia Order. Under
Option 2, 80 percent of the remaining
slots would be grandfathered as
Common Slots. The determination of
which carrier is entitled to any
particular slot will be based on which
carrier was allocated the corresponding
Operating Authorization for that slot
during the first full week of January
2007.14 The FAA is proposing to
grandfather the majority of slots at the
airport in order to minimize disruption
and to recognize the carriers’ historical
investments in both the airport and the
community. The FAA seeks comment
on the percentage of slots that should be
available for reallocation under either
option.

As noted above, the remaining slots
will be categorized as Limited Slots.
Limited Slots may either be retired by
the FAA or reallocated via auction.
Under the proposal, the number of slots
that a particular carrier would have
classified as Limited Slots would be
based proportionally on the carrier’s
presence at the airport, taking into
consideration each carrier’s base of
operations. The FAA would inform all
carriers that will be awarded Limited
Slots how many Limited Slots they will
be entitled to no later than the rule’s
effective date.

Under Option 1, the FAA would
randomly select operations in excess of
75 in those hours where there are more
than 75 scheduled operations.15 These
operations will be designated as Limited
Slots and will be retired, so that there
are no hours where there are more than
75 scheduled operations. The FAA has
tentatively decided to select these slots
because the agency believes delay is

14US Airways had argued in its comments to the
NPRM that looking at a single week did not
adequately account for seasonal usage. The FAA
has looked at usage patterns at the airport
throughout the year, and has not found a significant
difference in which carriers are operating at the
airport throughout the year. To the extent there is
seasonal usage, the FAA believes carriers should be
able to lease slots on the secondary market or
engage in one-for-one trades.

15 During the first full week of January, 2007,
there were more than 75 hourly operations during
the 0900 and 1700 hours.
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best mitigated under this proposal by
assuring there are no hours with
scheduled operations above 75. An
affected carrier would then have ten
days to classify 50 percent of the
remaining slots that will be scheduled
to revert to the FAA for auction or
retirement. During the following ten
days, the FAA would then determine
through a randomized process the
remainder of slots that will be
categorized as Limited Slots. Thus, ifa
carrier had 200 Operating
Authorizations under the LaGuardia
Order, it would be notified on the
effective date of the rule that 18 of its
slots (ten percent of 180) were subject to
designation as Limited Slots. The carrier
would have 10 days to notify the FAA
which nine slots it designated as
Limited Slots, and the FAA would
designate the remaining nine.

In determining which slots should be
designated as limited slots, the FAA
would initially exclude from
consideration slots held during all hours
where carriers have collectively
determined two or more slots should be
a Limited Slot. This approach will
assure slots will be available for auction
throughout the day. The FAA would
also determine in what year (1-4) each
Limited Slot will revert to the FAA for
reallocation or retirement. In this way,
all carriers would know within 20 days
of the rule’s effective date what slots
will become available for purchase and
when. The FAA does not currently
intend to target any slots for retirement
under Option 2. Otherwise, the process
to select limited slots would be the same
as under Option 1.

The FAA is concerned that today’s
proposal is primarily focused on the
efficient allocation of slots and does not
significantly reduce delay from levels
established under the HDR after AIR-21
and the LaGuardia Order. It recognizes
that even under Option 1, the level of
delay mitigation would be minimal,
with only 18 slots retired after five
years. The agency anticipates that at the
end of the scheduled retirements, the
average minutes of delay would be
reduced by approximately one minute
as the result of scheduled retirements.
The FAA believes that it may be
appropriate to better address delay
mitigation by reducing the overall
number of hourly operations at the
airport. In contrast to the 78 total hourly
operations proposed today, the HDR
permitted a maximum total number of
operations at LaGuardia of 68 per
hour.?6 The numerous exemptions

16 Of these operations, 48 were allocated to air
carriers, 14 were allocated to commuter service, and
six were allocated to unscheduled operations.

issued pursuant to AIR-21 effectively
increased that hourly rate to
approximately 81 operations per hour,
with roughly 75 of those operations
dedicated to scheduled operations.

Accordingly, the agency specifically
requests comment as to whether it
should reduce the maximum number of
scheduled operations from 75 to a lower
number. In addition, the agency seeks
comment on whether it should maintain
a maximum number of scheduled
operations at 75 per hour but increase
the number of slots that would be
retired. The FAA also requests comment
on whether it should retire some
percentage of slots under Option 2 and,
if so, by how much. Finally, there are
a few hours where there are slightly
fewer than 75 scheduled operations.
The FAA seeks comment on whether
these slots should be retired or
reallocated via an auction.

The FAA also recognizes that the
percentage of slots that the agency
proposes to reallocate represents a
relatively small percentage of the total
number of slots at the airport,
particularly since up to 20 of each
carrier’s slot will not be subject to
reversion. Accordingly, the FAA
requests comment on whether the
percentages proposed under either
option are sufficient to ensure the
opportunity for new entry and an
efficient allocation of slots among all
carriers at the airport, such that each
slot is allocated to the user who values
it the most highly. In addition, the
agency seeks input on the appropriate
percentages of slots available for auction
(both in total and annually) sufficient to
assure an efficient allocation of this
scarce resource.

Under both options, the time
windows for the Limited Slots would be
evenly distributed over the day to the
extent possible. The duration of each
Limited Slot would be assigned by a fair
allocation process such that each
affected carrier’s aggregate lease
duration would be approximately equal
to that of the other affected carriers. A
technical report fully explaining how
Limited Slots will be categorized and
allocated has been placed in the docket
for this rulemaking. Commenters are
encouraged to review and comment on
that document.

3. Market-Based Reallocation of
Capacity

For the first five years of the rule the
FAA would conduct an auction of
Limited Slots on an annual basis. Under
option one, 80 percent of the Limited
Slots would be auctioned off over five
years, with 20 percent retired. Under
option 2, 100 percent of the Limited

Slots would be auctioned off over five
years. This auction process would
guarantee carriers wishing to initiate or
extend operations at the airport an
opportunity to acquire slots. Each year
there would be approximately 14
(option 1) or 36 (option 2) slots available
in the auction. Since carriers need pairs
of slots, this is equivalent to seven or 18
round-trips per day. Assuming a
minimum competitive pattern of service
is between two and three round-trips
per day, the equivalent of two to nine
routes would be available per year.
Carriers would be free to supplement
their holdings in the secondary market,
which the agency believes will be
stimulated by this rule.

Under Option 1, the FAA would
auction off 16 percent of the Limited
Slots annually. Any carrier could bid on
the slot, and it would be awarded to the
highest responsive bidder. The winning
parties could commence operations
using the newly acquired slots on the
second Sunday of the following March.
In the unlikely event no bids were
received, the FAA would retire the slot
until the next auction. The FAA would
retain all auction proceeds. After
recouping its costs, the FAA would
spend the remainder of the proceeds on
congestion and delay management
initiatives in the New York City area.

The FAA intends to retire four
percent of the Limited Slots annually for
the first five years of the rule under this
option. Should sufficient efficiencies be
realized through delay reduction or
capacity enhancing measures, the FAA
may decide to auction those Limited
Slots rather than retire them. In
addition, the FAA may decide to
auction slots that had previously been
retired as new capacity.

Under Option 2, the FAA would
auction off 20 percent of the Limited
Slots annually in a blind auction, with
the Unrestricted Slots awarded to the
highest responsive bidders. The carrier
initially holding the Limited Slot would
not be able to bid on the slot, and it
could not set a minimum bid price.
However, that carrier would retain the
auction proceeds after the FAA has
recouped its costs associated with
conducting the auction. As under
Option 1, if no bids were received, the
FAA would retire the slot until the next
auction in the interest of delay
mitigation. While carriers would be
unable to bid on the slots that they are
auctioning, each carrier may negotiate
for subleases or transfers from other
carriers in the secondary market or by
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bidding on other slots concurrently up
for auction and held by other carriers.1”

In response to the NPRM, some
carriers urged the FAA to permit
complete transparency with respect to
the identity of the bidders and their bids
in each round of an auction. The FAA
believes that such transparency with
respect to identity of the bidders and
their corresponding bids would
encourage gaming of the auction and
significantly reduce the economic
efficiency of the initial allocation of
slots. The FAA also believes that an
auction where the identity of the
bidders is not known assists new
entrants seeking to enter the market.

The FAA does not intend to reallocate
slots after the first five years (other than
those returned under the rule’s use-or-
lose provisions) because it believes that
ideally slots should transfer from one
carrier to another through the secondary
market. The FAA is proposing to be
actively involved in a limited number of
slot transactions during the first five
years of the rule to help establish that
market. Not only will the auctions help
create a market for slots, but all carriers
will be able to assess the true market
value of a slot. As noted by Delta in its
comments to the NPRM, giving carriers
with marginally profitable slots a
financial incentive to sell (or in this
instance sublease) to the highest bidder
reduces entry barriers and maximizes
the value of the slot. Armed with
information on how much a given slot
is likely to be worth on the open market,
carriers (and their shareholders) will be
in a better position to determine
whether to continue operating
marginally-performing flights or to
sublease the corresponding slot. The
agency believes that it should not take
more than five years for a robust
secondary market to develop.

4. New and Returned Capacity

Given the physical constraints at the
airport and the carriers’ ability to
sublease slots if the operations
associated with the slots are not
financially productive, the FAA
anticipates that there will be little new
or returned capacity for most of the time
the rule is in effect. With the advent of
NextGen technology, there may be new
capacity in the later years of the rule. To
the extent there is any new or returned
capacity, the FAA intends to auction off
that capacity under both options, and

17 The FAA will attempt to auction an even
number of slots during each hour to provide an
opportunity for a carrier to replace a slot that it is
auctioning. This may not always be possible.

would categorize the slots as
Unrestricted Slots.18

F. Auction Procedures

The FAA is currently engaged in
procuring the services of a contractor to
conduct auctions of the proposed
Limited Slots.19 The details regarding
the specifics of any potential auction
will be disclosed after the contractor has
developed and validated an auction
process and the FAA is ready to proceed
with an auction.20 In accordance with
the agency’s Acquisition Management
System, the FAA will publicly
announce its intent to conduct an
auction on a particular date or over the
course of a particular period of time.
The FAA will also announce its
proposed auction procedures and solicit
comments on those procedures. The
agency will consider the comments and
then publish its planned auction
procedures. An interested party may
protest the procedures up until the date
of the auction under 49 U.S.C.
40110(d)(4) and 14 CFR part 17.

The FAA does believe that the auction
should be structured to allow for
package bidding. With package bidding,
each bidder indicates which groups
(packages) of slots it wishes to acquire
at prices specified by the auctioneer at
the beginning of each round of the
auction. Given the network nature of the
industry, airlines need multiple slots at
an airport in order to operate efficiently.
Package bidding will ensure that the
airlines can use all of the slots that they
acquire.

In order to assure that auction
participants understand how the
auction process works, the FAA
anticipates the contractor would have to
conduct a training seminar and a mock
auction prior to each auction. A single
training seminar and mock auction
would not suffice since presumably not
every carrier will participate in every

181f any slots were not bid on in the final year
of the annual auction, the FAA would retire those
slots until it reallocated new or returned capacity.
It is unlikely that enough new or returned capacity
would be available to justify an annual reallocation.

19 As indicated in the Order Limiting Operations
at John F. Kennedy International Airport, 73 FR
3510 (1/18/08) and the Notice of Proposed Order
Limiting Scheduled Operations at Newark Liberty
International Airport, 73 FR 14552 (3/18/08), the
FAA intends to auction new or returned capacity,
if any, under those orders. The contract would
cover auctions at all possible airports. The FAA is
not waiting until this rule is finalized to award the
contract, because this proposal and the two orders
contemplate potentially conducting the first auction
before the end of the year.

20 Since the auction will address the lease of slots
awarded by the FAA under its leasing authority
rather than under any administrative allocation,
notice to interested parties will be governed by
applicable procurement law rather than the
Administrative Procedure Act.

auction. The auction will also have to be
structured to prevent gaming. This
would likely be accomplished through
the use of activity rules.

Finally, the contractor would have to
provide and maintain a secure
communication mechanism for
conducting the auction and develop a
Web site that provides information on
the availability of slots and the logistics
of the auction.

At present, the FAA is contemplating
requiring bidding carriers to provide up-
front payments as a prerequisite to
participating in the auction and
requiring full payment for the slots at
the time of award. The Federal
Communications Commission (FCC) has
experienced problems with bidders who
were not financially secure or who were
otherwise unwilling or unable to pay for
the awards. The upfront payment could
also discourage bid-sniping by
preventing carriers from adding slots to
their bid package beyond the amount of
the upfront payment. The FAA
recognizes that paying for the entire
lease at one time could be expensive;
however, it also believes that serious
bidders should be able to obtain the
requisite financing.

G. Secondary Trading

All slots will have value in the
secondary market. To the extent that the
secondary market is not mature and the
value of slots is not well-known, the
auction should inform potential buyers
of the value of these slots and stimulate
the secondary market. The FAA believes
that ultimately the best way to
maximize competition is with the
development of a robust secondary
market. To that end, the agency is not
proposing a system of set-asides and
exemptions that would be available to
new entrants and limited incumbents.
We agree with several of the carriers
who commented on the NPRM and
within the ARC that the system of
preferences and exemptions developed
under the HDR and AIR-21 may have
significantly diluted the viability of the
secondary market ostensibly created
under the HDR’s Buy/Sell Rule.
However, we are also unconvinced that
these exemptions and set-asides were
the only reason the Buy/Sell Rule was
less than fully effective. Throughout the
years the FAA has received several
complaints that carriers were unaware
of possible opportunities to buy or lease
slots and that incumbent carriers were
colluding to keep new entrant carriers
out of the airport.

We believe some measures must be
taken to assure access to the secondary
market. First, we believe all carriers
interested in initiating operations at
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LaGuardia, or increasing their
operations there, should have an
opportunity to participate in any
transactions. Accordingly, the FAA
proposes to (1) permit carriers to
include common slots for sale in the
auction, organized by the FAA, and (2)
establish a bulletin-board system
whereby carriers seeking to sublet slots
outside the auction process, or to
acquire such subleases, would notify the
FAA, which would then post the
relevant information on its Web site.

If a carrier wishes to include some of
its common slots in the auction, these
slots will be treated in the same manner
as other slots being auctioned by the
FAA. The carrier would be able to
specify a minimum price for these slots
so that it need not give up the slots
unless they command a price that the
carrier is willing to accept.

The FAA has tentatively decided that
transactions via the bulletin-board-
system would not have to be blind, and
the transaction could include both cash
and non-cash payments. While AirTran
and ACAA argued in their comments to
the NPRM that transparency among
parties to the transaction encourages
anti-competitive behavior, the FAA
finds compelling the comments of other
carriers that a blind, cash-only
requirement is unduly restrictive. In
particular, the FAA agrees with U.S.
Airways and Delta that non-cash bids
promote competition by enlarging the
pool of potential bidders. Thus, non-
cash transactions should result in both
more bidders and potentially higher
bids. However, as noted by United,
Northwest Airlines (Northwest),
American and Delta, it is critical that
the identities of parties be known if
non-cash assets are permitted because
that is the only way to value those
assets. In addition, the non-cash aspect
of the transaction would require direct
negotiating.

The FAA requests comment on ways
that these concerns could be met in a
blind secondary market. For example, in
the NPRM the FAA proposed a hybrid
scheme whereby the initial offer and
acceptance would be blind and limited
to a cash offer, but the parties could
negotiate non-cash assets after the offer
had been accepted. The FAA continues
to believe that such an approach may be
workable. During the posting of the
lease and subsequent bidding of the
slots, the parties’ identities would not
be known. Once the auction closed, the
FAA would forward the highest bid to
the seller without any bidder
identification. The seller would have a
set number of business days to accept
the bid. At that point, the parties’
identities would be revealed, and they

would have a set period of time to
negotiate the possibility of non-cash
assets in lieu of money as consideration
for the lease. If the parties were unable
to come to an agreement, the lease
would have to proceed on a cash basis.
Other alternatives may also be viable.

The FAA takes to heart the concern
raised by some commenters that non-
blind transactions could encourage
collusion. Regardless of which
approach, if any, is ultimately adopted,
the Department already has the
authority under 49 U.S.C. 41712 to
investigate, prohibit, and impose
penalties on an air carrier for an unfair
or deceptive practice or an unfair
method of competition in air
transportation or the sale of air
transportation. The Department has
consistently held that this authority
empowers it to prohibit anticompetitive
conduct (1) that violates the antitrust
laws, (2) that is not yet serious enough
to violate the antitrust laws but may do
so in the future, or (3) that, although not
a violation of the letter of the antitrust
laws, is close to a violation or contrary
to their spirit.2?

In order to assure that the Department
can conduct adequate oversight, today’s
proposal would require carriers to file
with the Department a detailed
breakdown of all lease terms and asset
transfers for each transaction, and the
subletting carrier must disclose all bids
submitted in response to its solicitation.
The slot could not be operated by the
acquiring carrier until all
documentation has been received, and
the FAA has approved the transfer.
Within the context of the proposed
auction discussion in the NPRM, United
suggested that the FAA could publicly
disclose non-confidential business
information so that all carriers have an
assessment of the relative value of the
slots that are being traded. We have not
included language to this effect in the
proposed regulatory text. However, we
seek comment on whether it would be
helpful for this type of information to be
disclosed.

Trades among marketing carriers and
one-for-one trades would not have to be
advertised. Marketing carriers should
not have to open up transactions to the
carrier community as a whole any more
than a single carrier should have to

21 See United Airlines, Inc. v. Civil Aeronautics
Board, 766 F. 2d 1107, 1112, 1114 (7th Cir. 1985)
and cases cited therein; see also H.R. Rep. No. 98—
793, 98th Cong., 2d Sess. (1984) at 4-5, Order 2002-
9-2, Complaint of the American Society of Travel
Agents, Inc., and Joseph Galloway against United
Air Lines, Inc, et al. (Docket No. OST-99-6410) and
Complaint of The American Society of Travel
Agents, Inc., and Hillside Travel, Inc. against Delta
Air Lines, et al. (Docket No. 0ST-02—-12004)
(September 4, 2002) at 22-23.

disclose its scheduling decisions with
other carriers. The FAA would approve
these transactions, as it has done
historically. Same day trades among
marketing carriers that address
emergency situations such as
maintenance problems or other
unforeseen operational issues could take
place without prior approval by the
FAA, but carriers must notify the FAA
of the trade within five business days.
One-for-one trades among carriers
would not be subject to the restrictions
of the secondary market because they
enhance the operational efficiency of
the airport. However, the exchange of
slots on a one-for-one basis could not be
for consideration.

IV. Unscheduled Operations

As proposed in the NPRM, the FAA
intends to limit unscheduled operations
into and out of LaGuardia during the
constrained hours. These operations
have been restricted via the LaGuardia
Order to six per hour, but the FAA has
recently proposed to reduce that
number to three. Under today’s
proposal, reservations would be
required to use the airport (except for
emergency operations) and could be
obtained up to 72 hours in advance.

United requested that scheduled
carriers be allowed to ferry aircraft out
of LaGuardia for maintenance without
having to obtain a reservation for an
unscheduled operation as long as the
FAA was given advance notice. To the
extent ATC can handle additional
requests (for example in good weather),
it will do so without regard to the
reason for the request. In addition, ATC
may decide that a single additional
flight for maintenance purposes would
not introduce any additional delay.
However, there is no guarantee that the
FAA would accept more than three
reservations per hour, and the
determination to handle more traffic
would likely be made on that day.
Reservations for all non-emergency
flights would still be required.

The FAA originally believed that
there was no need to treat public charter
operations differently from other
unscheduled operations. Based on
comments from the National Air Carrier
Association (NACA), the agency has
reconsidered its position. The FAA
proposes to allow public charter
operators to reserve one of the three
available allowable operations up to six
months in advance. If more than one
public charter operation is desired for a
given hour, the public charter operator
without the advance reservation could
attempt to secure a reservation within
the three-day window that is available
for all other unscheduled operations.
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V. Other Issues
A. 30-Minute Allocations

The FAA had originally proposed
allocating Operating Authorizations in
15-minute increments. The agency
believed that 15-minute increments
would minimize congestion from
schedule peaking. Four carriers, United,
Delta, Northwest and American,
suggested that slots should be assigned
within 30-minute periods, which is
consistent with current practice. The
carriers noted that shrinking the
window to 15 minutes would have no
meaningful, positive impact on
congestion, but would have a
tremendous negative impact on the
ability of carriers to operate at the
airport by unduly complicating
scheduling practices. They argued that a
15-minute window would lead to more
schedule modifications as seasonal
block times change, additional
paperwork burden for carriers because
more trades would be needed, and
additional aircraft holdouts on the
ramps leading to increased ramp and
taxiway congestion. The FAA agrees
with the commenters and now proposes
slots be assigned in 30-minute windows.
The FAA cautions, however, that
peaking within the 30-minute windows
could lead to increased congestion. The
FAA will continue to monitor
operations and will address any
significant operational issues through
discussions with carriers.

B. Limit on Arrivals and Departures

In response to the NPRM, American
and The City of New York suggested the
final rule should regulate arrivals only.
American noted that at O’'Hare, the FAA
determined delays tend to be more
disruptive to arrivals, and the carrier
suggested regulating arrivals only will
adequately address the congestion
problem because for each arrival there
would generally be a corresponding
departure.

American is correct that the FAA
determined there was no need to
formally limit departures at O’Hare, and
both commenters are correct that, in
general, for every arrival there is a
departure. However, the timing of those
departures does not necessarily
correlate with arrivals, and the hub
scheduling patterns at O’Hare are
different from LaGuardia. ATC also has
greater flexibility at O’Hare in
determining runway configurations to
accommodate arrivals and departures.
In addition, the sequencing of flights at
LaGuardia is so tight that the FAA does
not believe it can merely limit arrivals.
LaGuardia is constrained, arguably
overly so, throughout the day. Simply

limiting arrivals would increase the
number of minutes of delay already
encountered on a daily basis at the
airport. Nor would limiting arrivals
ensure that there is relative balance
between arrival and departure demand
that corresponds to available runway
capacity. The agency’s experience under
the HDR and the LaGuardia Order
shows that carriers often make internal
scheduling adjustments between arrival
and departure slots or trade with other
carriers to keep schedules within
available capacity. Limiting only
arrivals or departures would not
promote that balancing of demand.
Accordingly, the FAA continues to
believe both arrivals and departures
should be slot-controlled.

C. Use-or-Lose

For common and limited slots, the
FAA is proposing the same use-or-lose
requirement that it proposed under the
upgauging proposal in the NPRM and
the requirement adopted in the
LaGuardia Order. For operations not
subject to the proposed minimum
aircraft size requirement, the FAA
proposed an 80 percent usage
requirement over a 60-day period, with
the usage requirements not applying to
new operations for the first 90 days. If
the usage requirement were not met, the
slots would revert to the FAA and
would be retired or auctioned as
unrestricted slots in the next auction.
The FAA is proposing that unrestricted
slots would not be subject to a usage
requirement.

In response to the NPRM, the Port
Authority argued that the FAA should
adopt a 90 percent usage requirement
rather than the proposed 80 percent,
because the lower number allows a
carrier to schedule operations only four
days of the week. The Port Authority
argued that this type of scheduling was
inefficient and should be discouraged.
When looking at cancelled flights, the
Port Authority claimed that carriers
would have no problem meeting the
suggested 90 percent usage requirement.
In a similar vein, ACAA said that
carriers should be required to release
weekend and holiday slots that they did
not intend to use. The association also
argued that the usage requirement
should be tied to each scheduled
operation (i.e., each slot would be
specifically tied to a particular flight). It
maintained that the current system of
determining usage allows carriers with
larger holdings to manipulate their
flights so that they meet the usage
threshold even though a significant
number of flights are cancelled.

Delta argued that the proposed 90
percent usage requirement would be

unduly restrictive. United suggested the
FAA allow carriers to cancel a
scheduled operation and substitute an
unscheduled operation like a
maintenance ferry or a charter flight.
The Port Authority suggested a carrier
that failed to meet the usage
requirement be allowed to continue to
operate the affected flight until used by
another carrier and the new carrier
should be given 120 days to start new
service rather than the proposed 90.

While there is a value to ensuring a
limited resource like a slot is used, there
are certain actions that a carrier must
take to realistically initiate new or
expanded service. In the case of
subleases acquired through the
secondary market, carriers have control
over the leases’ start and end dates.
Accordingly, the FAA believes 90 days
is sufficient to initiate new service that
results from transactions on the
secondary market.

Given the conflicting comments on
whether the usage threshold should be
set at 80 percent or 90 percent, the FAA
specifically requests comment on the
appropriate threshold. The Port
Authority is correct that a more
stringent usage requirement would
allow fewer instances where a carrier
could cancel a flight; however, the FAA
believes that the potential problem
raised by the Port Authority is less a
function of usage requirements and
more a function of carriers manipulating
how cancelled flights are reported.
Since carriers currently decide which
flights to report under a particular
Operating Authorization, it is possible
for them to distribute flights to multiple
Operating Authorizations and still meet
the usage requirement. For example,
four flights could be distributed over
five Operating Authorizations and each
Operating Authorization would meet
the 80 percent usage requirement.

The FAA believes it is more
meaningful to address this problem
directly rather than by changing the
usage requirement. Simply put, each
slot should have a corresponding
scheduled operation. Under today’s
proposal, carriers would be required to
report a series of flights under a single
slot number rather than in the aggregate.
Flight number or other changes made
primarily to circumvent the usage
requirement will apply against the
carrier for calculation of Use-or-Lose.
Carriers would be permitted to operate
a charter, maintenance, or ferry
operation in lieu of a scheduled
operation and not have that operation
discounted as long as they did not abuse
the privilege.
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Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (19 U.S.C. 2531-2533)
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, this Trade Act requires
agencies to consider international
standards and, where appropriate, to be
the basis of U.S. standards. Fourth, the
Unfunded Mandate Reform Act of 1995
(Pub. L. 104—4) requires agencies to
prepare a written assessment of the
costs, benefits, and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation).

In conducting these analyses, FAA
has determined this final rule (1) has
benefits that justify its costs, is
“significant regulatory action” as
defined in section 3(f)(1) of Executive
Order 12866, which is also known as an
“economically significant” regulatory
action, and is “significant”” as defined in
DOT’s Regulatory Policies and
Procedures; (2) would not have a
significant economic impact on a
substantial number of small entities; (3)
would not adversely affect international
trade; and (4) would not impose an
unfunded mandate on State, local, or
tribal governments, or on the private
sector. These analyses, set forth in this
document, are summarized below.

The 2006 NPRM Initial Regulatory
Evaluation

Most comments on the Initial
Regulatory Evaluation of 2006 NPRM
were attributed to cost and benefit
estimates of the upgauging requirements
and the related analysis of the role of
aircraft size in competition and slot
allocation. Since the FAA is
withdrawing its proposal for upgauging,
most of the comments are no longer
relevant. See the “Withdrawal of
Upgauging Proposal” section in today’s
notice for additional discussion of
comments on and the withdrawal of the
upgauging requirements. There were
several policy related comments that
were mentioned in tandem with

comments on the regulatory evaluation.
We have treated these comments in the
“Discussion of the NPRM” and
“Proposal to Allocate Limited Capacity
at LaGuardia Efficiently” sections of
today’s notice.

ATA and Delta commented that the
FAA used an unrealistic base case in the
2006 regulatory evaluation. They argued
that the FAA used the unlikely
assumption that LaGuardia would revert
to a situation where there would be no
cap on the level of operations and
therefore the regulatory evaluation
overestimated benefits. They claimed
that the realistic baseline from which to
estimate costs and benefits would be a
cap on LaGuardia operations.

As discussed elsewhere in today’s
notice the FAA contends that the
LaGuardia Order has kept operations
from growing since the expiration of the
HDR, but the agency has always been
clear that the Order is linked to the
publication of a final rule. Therefore,
the base case from which to compare the
cost and benefits of proposed
alternatives in terms of delay reduction
should not be between the Order and
any final rule, but between an
unconstrained airport and a final rule.
The airport was close to unconstrained
in 2000, which is why the FAA used its
experience in 2000 for the 2006 NPRM
and today’s notice. In addition, the New
York City area airports experienced
nearly unprecedented delays last
summer, since JFK and Newark were
not constrained and carriers were
allowed to add flights at will.

Total Costs and Benefits of This
Rulemaking

The FAA estimates that this proposed
rule would result in a long-term
improvement in the allocation of scarce
slot resources at LaGuardia. The
estimated present value of net benefits
of this rule is between $65 million and
$197 million between 2009 and 2019.
The costs of the rule, with a present
value between $12 million and $23
million, are due to the design,
implementation and participation in an
auction of slots.22

This regulatory impact analysis also
assumes as a baseline that in the
absence of this rulemaking. The FAA
would not otherwise impose a cap on
aircraft operations at LaGuardia.
Therefore, consistent with the initial
Regulatory Evaluation undertaken for
the FAA’s 2006 NPRM, the agency
estimates that, through the long-term

22 Present value costs and benefits use a seven
percent discount rate. The draft Regulatory
Evaluation in the docket for this rulemaking
contains additional valuations using a three percent
discount rate.

implementation of a cap on aircraft
operations, this rulemaking would
result in a 32 percent reduction in the
average delay per operation at
LaGuardia relative to the situation with
no cap. This reduction in average delay
would generate present value net
benefits of approximately $2.02 billion
between 2009 and 2019. The benefits
are estimated by comparing the no-rule
scenario (similar to the situation at
LaGuardia in 2000) with the proposed
cap.

Who Is Potentially Affected by This
Rulemaking

e Operators of scheduled and non-
scheduled, domestic and international
flights, and new entrants who do not yet
operate at LaGuardia.

e All communities, including small
communities with air service to
LaGuardia.

o Passengers of scheduled flights to
LaGuardia.

e The Port Authority of New York
and New Jersey, which operates the
airport.

Key Assumptions

¢ Base Case: No operating
authorizations or caps.

¢ Cap on operations provides
additional delay improvement.

e Option 1: 100 percent of slots held
by carriers with fewer than 21 slots
would be grandfathered with 10 years of
life; for holders with 21 or more slots,
90 percent of slots would be
grandfathered with leases of 10 years,
two percent would be retired and eight
percent would be assigned with shorter
leases auctioned over five years.

¢ Delay improvement in Option 1 due
to retirement of approximately one
minute per average operation.

e Option 2: Identical to Option 1
except there would be no retirement of
slots, and for holders with 21 or more
slots, 80 percent would be
grandfathered with 10 year leases and
20 percent would be assigned with
shorter leases auctioned over five years.

¢ For the purposes of this evaluation,
the effective date is (11/1/08).

Other Important Assumptions

e Discount Rate—7%.
e Assumes 2008 Current Year Dollars.

e Passenger Value of Travel Time—
$30.86 per hour.23

23 GRA, Incorporated “Economic Values for FAA
Investment and Regulatory Decisions, A Guide”
prepared for the FAA Office of Aviation Policy and
Plans (October 3, 2007). Value is weighted using
LaGuardia shares of 51 percent leisure and 49
percent business travel.
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Alternatives We Have Considered

e No caps (no action): This alternative
would have allowed the HDR to expire
on January 1, 2007 without replacing it.
Based on history, the FAA expected
operators would most likely continue to
expand operations, further worsening
airport delays.

e 2006 NPRM (withdrawal): The 2006
NPRM would have instituted caps,
provided for mandatory upgauging, and
withdrawn 10 percent of slots annually
for reallocation. The FAA is replacing
this proposal with the one proposed
here.

e Caps: This alternative would
permanently impose caps at 75
scheduled operations and three
unscheduled operations per hour. It
would grandfather all current Operating
Authorizations.

e Option 1 + Caps: This alternative
would institute caps as above, retire
approximately two percent of eligible
slots in the interest of reducing delays
and reallocate eight percent of eligible
capacity via an annual auction over five
years.

e Option 2 + Caps: This alternative
would institute caps as above, and
reallocate 20 percent of eligible slots via
an annual auction over five years.

We are requesting comment from
industry on the range of alternatives
considered.

Benefits of This Rulemaking

The primary benefits of this
rulemaking will be due to the delay
reduction from the caps on operations
and an improvement in the allocation of
scarce slot resources through the use of
an auction mechanism. In Option 1 of
the proposed rulemaking, there will also
be some additional benefits due to delay
reduction associated with retiring
approximately 18 slots. Consumers are
likely to benefit from the delay
reduction associated with the
imposition of caps and the additional
retirement of slots under Option 1.
Consumers would also benefit from any
new service resulting from the
reallocation of resources.

Costs of This Rulemaking

The major costs of this proposed rule
cover the costs to the public and private
sectors of designing, implementing and
participating in the auction.

Paperwork Reduction Act

This proposal contains the following
new information collection
requirements. As required by the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), the FAA has submitted
the information requirements associated

with this proposal to the Office of
Management and Budget for its review.

Some of the information requirements
in today’s notice are similar to those
originally proposed in the 2006 notice.
The FAA has updated these
requirements and summarized them
below.

Title: Congestion Management Rule
for LaGuardia Airport. Summary: The
FAA proposes to grandfather the
majority of operations at LaGuardia and
develop a secondary market by annually
auctioning off a limited number of slots.
This proposal also contains provisions
for use-or-lose and withdrawal for
operational need. The FAA proposes to
sunset the rule in ten years. More
information on the proposed
requirements is detailed elsewhere in
today’s notice.

Use of: The information is reported to
the FAA by scheduled operators holding
slots. The FAA logs, verifies, and
processes the requests made by the
operators.

This information is used to allocate,
track usage, withdraw, and confirm
transfers of slots among the operators
and facilitates the buying and selling of
slots in the secondary market. The FAA
also uses this information in order to
maintain an accurate accounting of
operations to ensure compliance with
the operations permitted under the rule
and those actually conducted at the
airport.

Respondents: The respondents to the
proposed information requirements in
today’s notice are scheduled carriers
with existing service at LaGuardia,
carriers that plan to enter the LaGuardia
market (by auction or secondary
market), and carriers that enter the
LaGuardia market in the future. There
are currently fourteen (14) carriers with
existing scheduled service at LaGuardia.

Frequency: The information collection
requirements of the rule involve
scheduled carriers notifying the FAA of
their use of slots. The carriers must
notify the FAA of: (1) Its designation of
50 percent of its Limited Slots; (2)
request for confirmation to sublease
slots; (3) its consent to transfer slots
under the transferring Carrier’s
marketing control; (4) requests for
confirmation of one-for-one slot trades;
(5) slot usage (operations); and (6)
request for assignment of slots available
on a temporary basis.

Annual Burden Estimate: The annual
reporting burden for each subsection of
the rule is presented below. Annual
burden estimates presented in today’s
notice are based on burden estimates
from the 2006 notice.

The burden is calculated by the
following formula:

Annual Hourly Burden = (# of
respondents) * (time involved) *
(frequency of the response).

§ 93.64(c)(3) Categories of Slots: 50
Percent Designation of Limited Slots

(6 carriers) * (80 hours per submittal) =
480 hours

Based on the current allocation of
Operating Authorizations and the
proposed level of baseline operations
each carrier would be grandfathered
under today’s proposal, we assumed the
6 carriers with the most operations at
LaGuardia would expend up to ten days
of planning time each, potentially 80
hours, to develop and submit its
designation of 50 percent of its Limited
Slots. This designation would occur
once, ten days after the final rule
effective date.

Sections 93.65(c)—(d) and 93.66(a)
Initial Assignment of Slots and
Assignment of New or Returned Slots

We assumed the 14 carriers operating
at LaGuardia will expend time
submitting and collecting information to
participate in the proposed auctions for
slot assignments. The FAA is currently
in the process of procuring auction
software and services. The FAA will
make available burden estimates for
information requirements relating to
auction participation in a separate
notice.

Section 93.68(b)—(f) Sublease and
Transfer of Slots

(14 carriers) * (1.5 hours per submittal)
* (4 occurrences per year) = 84
hours

Based on burden estimates from the
2006 notice, we assumed the 14 carriers
operating at LaGuardia would expend
one and one half hours for each
occurrence of a lease or transfer of a
slot. For each operator, we assumed that
a lease or transfer of a slot would occur
on average quarterly.

Section 93.69(b) Omne-for-One Trades
of Operating Authorizations

(14 carriers) * (1.5 hours per submittal)
* (4 occurrences per year) = 84
hours

Based on burden estimates from the
2006 notice, we assumed the 14
marketing carriers operating at
LaGuardia expend one and one half
hours for each occurrence of a one-for-
one trade of a slot. For each operator, we
assumed that a one-for-one trade of a
slot would occur quarterly.
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Section 93.72(a)
Requirements

Reporting

(14 carriers) * (1.5 hours per submittal)
* (6 occurrences per year) = 126
hours

Based on burden estimates from the
2006 notice, we assumed the 14 carriers
operating at LaGuardia expend one and
one half hours every two months of the
data required by § 93.72(a).

Section 93.73(d)—(e)
Provisions

Administrative

(14 carriers) * (1.5 hours per submittal)
* (4 occurrence per year) = 84 hours

Based on burden estimates from the
2006 notice, we assumed the 14 carriers
operating at LaGuardia expend one and
one half hours every quarter for
administrative provisions.

Summary

Total First Year Hourly Reporting
Burden—858 Hours.

Total Recurring Annual Hourly
Reporting Burden (after first year)—378
Hours.

The agency is soliciting comments
to—

(1) Evaluate whether the proposed
information requirements are necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the agency’s estimate of
the burden;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Individuals and organizations may
submit comments on the information
collection requirement by [insert date],
and should direct them to the address
listed in the ADDRESSES section of this
document. Comments also should be
submitted to the Office of Information
and Regulatory Affairs, OMB, via
facsimile at (202) 395-6974, Attention:
Desk Officer for FAA.

According to the 1995 amendments to
the Paperwork Reduction Act (5 CFR
1320.8(b)(2)(vi)), an agency may not
collect or sponsor the collection of
information, nor may it impose an
information collection requirement
unless it displays a currently valid OMB
control number. The OMB control
number for this information collection
will be published in the Federal

Register, after the Office of Management
and Budget approves it.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-3540 (RFA) establishes “as
a principle of regulatory issuance that
agencies shall endeavor, consistent with
the objective of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations,
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule would have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
would, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 RFA
provides that the head of the agency
may so certify and a regulatory
flexibility analysis is not required. The
certification must include a statement
providing the factual basis for this
determination, and the reasoning should
be clear. Such a determination has been
made for this proposed rule.

The proposed rule affects all 26
scheduled operators at LGA. Based on a
review of the number of employees for
each scheduled operator, the FAA found
none of the scheduled operators at LGA
are considerd small entities by Small
Buinsess Administration size standards
(in this case, firms with 1,500 or fewer
employees). In the NPRM, the FAA
identified two carriers that it believed
could qualify as a small business under
the SBA size standards. The agency has
reevaluated the size of all carriers
currently operating at LaGuardia and
has determined that none of them are
small businesses.

Using Enhanced Traffic Management
System (ETMS) data, FAA has
determined that there would be
approximately 70 identifiable
unscheduled operators at LGA which
could be affected by this rule. While
some of these operators may be small
businesses, we do not believe they
would be impacted signficantly by the
proposed rule. While there would be
three fewer slots per hour under our

proposal, these operators seldomly use
these slots and typically have greater
flexibility to adjust operations than do
scheduled operators.

Using 2007 Census data, the FAA also
reviewed whether there would be
interruptions to service to communities
of less than 50,000 in population. We do
not know if there would be any service
interruptions as a result of the rule. We
have reviewed population statistics for
every city served from LGA in January
2007 (the base for allocation of slots
under the proposed rule) and found
none with fewer than 50,000 in
population.

Therefore, the FAA certifies that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

International Trade Impact Assessment

The Trade Agreements Act of 1979
prohibits Federal agencies from
establishing any standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Legitimate domestic objectives, such as
safety, are not considered unnecessary
obstacles. The statute also requires
consideration of international standards
and, where appropriate, that they be the
basis for U.S. standards. The FAA has
assessed the potential effect of this
proposed rule and determined that it
would impose no costs on international
entities and thus have a no trade impact.
Canadian entities are the only foreign
operators at LaGuardia and their slots
are protected by a bilateral aviation
agreement and not affected by the rule.
They might benefit from the rule if they
choose to participate in the proposed
auction to acquire additional slots.

Unfunded Mandate Assessment

The Unfunded Mandate Reform Act of
1995 (the Act) is intended, among other
things, to curb the practice of imposing
unfunded Federal mandates on State,
local, and tribal governments. Title II of
the Act requires each Federal agency to
prepare a written statement assessing
the effects of any Federal mandate in a
proposed or final agency rule that may
result in an expenditure of $100 million
or more (adjusted annually for inflation)
in any one year by State, local, and
tribal governments, in the aggregate, or
by the private sector; such a mandate is
deemed to be a “‘significant regulatory
action.” The FAA currently uses an
inflation-adjusted value of $136.1
million in lieu of $100 million. This
final rule does not contain such a
mandate. The requirements of Title II do
not apply.
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Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

Environmental Analysis

FAA Order 1050.1E, “Environmental
Impacts: Policies and Procedures”
identifies FAA actions that are normally
categorically excluded from preparation
of an environmental assessment or
environmental impact statement under
the National Environmental Policy Act
(NEPA) in the absence of extraordinary
circumstances The FAA has determined
that this rulemaking qualifies for the
categorical exclusions identified in
paragraph 312d “Issuance of regulatory
documents (e.g., Notices of Proposed
Rulemaking and issuance of Final
Rules) covering administration or
procedural requirements (does not
include Air Traffic procedures; specific
Air traffic procedures that are
categorically excluded are identified
under paragraph 311 of this Order)” and
paragraph 312f, “Regulations, standards,
and exemptions (excluding those which
if implemented may cause a significant
impact on the human environment).” It
has further been determined that no
extraordinary circumstances exist that
may cause a significant impact and
therefore no further environmental
review is required. The FAA has
documented this categorical exclusion
determination. A copy of the
determination and underlying
documents has been included in the
Docket for this rulemaking.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant energy action” under the
executive order because while a
“significant regulatory action” under
Executive Order 128686, it is not likely
to have a significant adverse effect on
the supply, distribution, or use of
energy.

Additional Information
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
proprietary or confidential. If you send
the information on a disk or CD-ROM,
mark the outside of the disk or CD-ROM
and also identify electronically within
the disk or CD-ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and we place a note in the
docket that we have received it. If we
receive a request to examine or copy
this information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies web page at http://
www.faa.gov/regulations_policies/; or

3. Accessing the Government Printing
Office’s web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

You may access all documents the
FAA considered in developing this
proposed rule, including economic
analyses and technical reports, from the
Internet through the Federal
eRulemaking Portal referenced in
paragraph (1).

List of Subjects in 14 CFR Part 93

Air traffic control, Airports,
Navigation (air).

VII. Draft Regulatory Text

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend Chapter I of Title 14,
Code of Federal Regulations, as follows:

PART 93—SPECIAL AIR TRAFFIC
RULES

1. The authority for part 93 continues
to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40109, 40113, 44502, 44514, 44701, 44719,
46301.

Proposed Amendment—Option 1

2. Subpart C is added to read as
follows:

Subpart C—LaGuardia Airport Traffic Rules

Sec.

93.61 Applicability.

93.62 Definitions.

93.63 Slots for scheduled arrivals and
departures.

93.64 Categories of Slots.

93.65 Initial assignment of Slots.

93.66 Assignment of new or returned Slots.

93.67 Reversion and withdrawal of Slots.

93.68 Sublease and transfer of Slots.

93.69 One-for-one trade of Slots.

93.70 Minimum usage requirements.

93.71 Unscheduled Operations.

93.72 Reporting requirements.

93.73 Administrative provisions.
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Subpart C—LaGuardia Airport Traffic
Rules

§93.61 Applicability.

(a) This subpart prescribes the air
traffic rules for the arrival and departure
of aircraft used for scheduled and
unscheduled service, other than
helicopters, at LaGuardia Airport
(LaGuardia).

(b) This subpart also prescribes
procedures for the assignment, transfer,
sublease and withdrawal of Slots issued
by the FAA for scheduled operations at
LaGuardia.

(c) The provisions of this subpart
apply to LaGuardia during the hours of
6 a.m. through 9:59 p.m., Eastern Time,
Monday through Friday and from 12
noon through 9:59 p.m., Eastern Time,
Sunday. No person shall operate any
scheduled arrival or departure into or
out of LaGuardia during such hours
without first obtaining a Slot in
accordance with this subpart. No person
shall conduct an Unscheduled
Operation to or from LaGuardia during
such hours without first obtaining a
Reservation.

(d) Carriers that have Common
Ownership shall be considered a single
air carrier for purposes of this rule.

(e) The Slots assigned under this
subpart terminate at 10 p.m. on March
9, 2019.

§93.62 Definitions.

For purposes of this subpart, the
following definitions apply:

Airport Reservation Office (ARO) is an
operational unit of the FAA’s David J.
Hurley Air Traffic Control System
Command Center. It is responsible for
the administration of reservations for
unscheduled operations at LaGuardia.

Base of Operations are those common
slots held by a carrier at LaGuardia on
[final rule effective date], that do not
exceed 20 operations per day and all
slots guaranteed under The Air
Transport Agreement between the
Government of the United States of
America and the Government of Canada.

Carrier is a U.S. or foreign air carrier
with authority to conduct scheduled
service under Parts 121, 129, or 135 of
this chapter and the appropriate
economic authority for scheduled
service under 14 CFR chapter I and 49
U.S.C. chapter 411.

Common Ownership with respect to
two or more carriers means having in
common at least 50 percent beneficial
ownership or control by the same entity
or entities.

Common Slot (C-slot) is a slot that is
allocated by the FAA as a lease under
its cooperative agreement authority for
the length of this rule.

Enhanced Computer Voice
Reservation System (e-CVRS) is the
system used by the FAA to make arrival
and/or departure reservations for
unscheduled operations at LaGuardia
and other designated airports.

Limited Slot (L-slot) is a slot, the lease
for which expires prior to the expiration
of this rule for subsequent allocation by
the FAA as an unrestricted slot.

Public Charter is defined in 14 CFR
380.2 as a one-way or roundtrip charter
flight to be performed by one or more
direct air carriers that is arranged and
sponsored by a public charter operator.

Public Charter Operator is defined in
14 CFR 380.2 as a U.S. or foreign public
charter operator.

Reservation is an authorization
received by a carrier or other operator of
an aircraft, excluding helicopters, in
accordance with procedures established
by the FAA to operate an unscheduled
arrival or departure on a particular day
of the week during a specific 30-minute
period.

Scheduled Operation is the arrival or
departure segment of any operation
regularly conducted by a carrier
between LaGuardia and another point
regularly served by that carrier.

Slot is the operational authority
assigned by the FAA to a carrier to
conduct one scheduled arrival or
departure operation at LaGuardia on a
particular day of the week during a
specific 30-minute period.

Unrestricted Slot (U-slot) is a slot that
is allocated to a carrier by the FAA via
the auction of a lease.

Unscheduled Operation is an arrival
or departure segment of any operation
that is not regularly conducted by a
carrier or other operator of an aircraft,
excluding helicopters, between
LaGuardia and another service point.
The following types of carrier
operations shall be considered
unscheduled operations for the
purposes of this rule: public, on-
demand, and other charter flights; hired
aircraft service; extra sections of
scheduled flights; ferry flights; and
other non-passenger flights.

§93.63 Slots for scheduled arrivals and
departures.

(a) During the hours of 6 a.m. through
9:59 p.m., Eastern Time, Monday
through Friday and from 12 noon
through 9:59 p.m., Eastern Time,
Sunday, no person shall operate any
scheduled arrival or departure into or
out of LaGuardia without first obtaining
a Slot in accordance with this subpart.

(b) Except as otherwise established by
the FAA under paragraph (c) of this
section, the number of Slots shall be
limited to no more than seventy-five

(75) per hour. The number of Slots may
not exceed 38 in any 30-minute period,
and 75 in any 60-minute period. The
number of arrival and departure slots in
any period may be adjusted by the FAA
as necessary based on the actual or
potential delays created by such number
or other considerations relating to
congestion, airfield capacity and the air
traffic control system.

(c) Notwithstanding paragraph (b) of
this section, the Administrator may
increase the number of Slots based on
a review of the following:

(1) The number of delays;

(2) The length of delays;

(3) On-time arrivals and departures;

(4) The number of actual operations;

(5) Runway utilization and capacity
plans; and

(6) Other factors relating to the
efficient management of the National
Airspace System.

§93.64 Categories of Slots.

(a) Each Slot shall be designated as a
Common Slot, Limited Slot or
Unrestricted Slot and shall be assigned
to the Carrier under a lease agreement.
A lease for a Common or Limited Slot
shall be assigned via a cooperative
agreement. A lease for an Unrestricted
Slot shall be awarded via an auction.

(b) Common Slots. (1) All Slots within
any Carrier’s Base of Operations as
determined on [final rule effective date]
shall be designated as Common Slots.

(2) Ten percent of the Slots at
LaGuardia on [final rule effective date]
not otherwise designated as Common
Slots under paragraph (b) (1) of this
section shall be designated as Limited
Slots or Unrestricted Slots. All other
Slots shall be designated as Common
Slots.

(c) Limited Slots. Those Slots assigned
to a Carrier subject to return to the FAA
under § 93.65(c) and (d) shall be
designated as Limited Slots until the
date of their reassignment by the FAA
as Unrestricted Slots or their retirement
by the FAA. A Carrier may continue to
use a Limited Slot that has reverted to
the FAA until the second Sunday in the
following March.

(1) In hours where there are more than
75 operations, the FAA shall designate
the excess Slots as Limited Slots and
will retire them in accordance with
§93.65(d).

(2) Each Carrier with a total number
of daily operations at LaGuardia in
excess of its Base of Operations, will be
notified by [effective date of the final
rule] which of its Slots have been
designated as Limited Slots under
paragraph (c)(1) of this section and how
many of its remaining Slots will be
designated as Limited Slots pursuant to
paragraphs (c)(3) and (4) of this section.
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(3) A Carrier shall designate 50
percent of its Limited Slots. The Carrier
must notify the FAA of its designation
by [date 10 days after the final rule
effective date].

(4) The FAA will designate the
remaining Limited Slots, excluding
those hours in which two or more Slots
have been designated as Limited Slots
by the Carriers.

(5) No later than [date 20 days after
the final rule effective date], the FAA
will publish a list of all Limited Slots
and the dates upon which they will
expire.

(d) Unrestricted Slots. Unrestricted
Slots are Slots acquired by a Carrier
through a lease with the FAA awarded
via an auction. Unrestricted Slots are
not subject to withdrawal by the FAA.

§93.65 Initial assignment of Slots.

(a) Except as provided for under
paragraphs (b) and (c) of this section,
any Carrier allocated operating rights
under the Order, Operating Limitations
at New York LaGuardia Airport, during
the week of January 7-13, 2007, as
evidenced by the FAA’s records, will be
assigned corresponding Slots in 30-
minute periods consistent with the
limits under § 93.63(b). If necessary, the
FAA may utilize administrative
measures such as voluntary measures or
a lottery to re-time the assigned Slots
within the same hour to meet the 30-
minute limits under § 93.63(b). The
FAA Vice President, System Operations
Services, is the final decision-maker for
determinations under this section.

(b) If a Carrier was allocated operating
rights under the Order Limiting
Operations at LaGuardia airport during
the week of January 7-13, 2007, but the
operating rights were held by another
Carrier, then the corresponding Slots
will be assigned to the Carrier that held
the operating rights for that period, as
evidenced by the FAA’s records.

(c) On [date 35 days after the effective
date] and every year thereafter through
2012, sixteen (16) percent of the total
number of Limited Slots shall revert to
the FAA in accordance with the
schedule published under § 93.64(c)(5)
and be auctioned as Unrestricted Slots
by the FAA. Any Slot receiving no
responsive bids will be retired until the
next auction. An affected Carrier will be
allowed to use the Limited Slot until the
following second Sunday in March.

(d) Starting March 8, 2009 and on the
second Sunday in March every year
thereafter through 2013, the FAA will
retire four percent of the total number
of Limited Slots returned to the FAA
under § 93.64(c). Based on the criteria
set forth in § 93.63(c), the Administrator
may, at his discretion, auction Slots

scheduled for retirement that year or
auction retired Slots as new capacity.

§93.66 Assignment of new or returned
Slots.

(a) New capacity or capacity returned
to the FAA pursuant to the provisions
of §93.70 will be reassigned by the FAA
via an auction conducted pursuant to
§93.65(c). Slots acquired from the FAA
under the auction proceeding shall be
designated as Unrestricted Slots.

(b) The FAA may decide to
accumulate a quantity of Slots prior to
conducting an auction.

§93.67 Reversion and withdrawal of Slots.

(a) This section does not apply to
Unrestricted Slots.

(b) A Carrier’s Common Slots or
Limited Slots revert back to the FAA 30
days after the Carrier has ceased all
operations at LaGuardia for any reasons
other than a strike.

(c) The FAA may retime, withdraw or
temporarily suspend Common Slots and
Limited Slots at any time to fulfill
operational needs.

(d) Common Slots and Limited Slots
will be withdrawn in accordance with
the priority list established under
§93.73.

(e) Except as otherwise provided in
paragraph (a) of this section, the FAA
will notify an affected Carrier before
withdrawing or temporarily suspending
a Common Slot or Limited Slot and
specify the date by which operations
under the Common Slot or Limited Slot
must cease. The FAA will provide at
least 45 days notice unless otherwise
required by operational needs.

(f) Any Common Slot or Limited Slot
that is temporarily withdrawn under
this paragraph will be reassigned, if at
all, only to the Carrier from which it
was withdrawn, provided the Carrier
continues to conduct Scheduled
Operations at LaGuardia.

§93.68 Sublease and transfer of Slots.

(a) A Carrier may sublease its Slots to
another Carrier in accordance with this
section and subject to the provisions of
the Carrier’s lease agreement with the
FAA.

(b) A Carrier must provide notice to
the FAA to sublease a Slot. Such notice
must contain: The Slot number and
time, effective dates and, if appropriate,
the duration of the lease. The Carrier
may also provide the FAA with a
minimum bid price.

(c) The FAA will post a notice of the
offer to sublease the Slot and relevant
details on the FAA Web site at http://
www.faa.gov. An opening date, closing
date and time by which bids must be
received will be provided.

(d) Upon consummation of the
transaction, written evidence of each
Carrier’s consent to sublease must be
provided to the FAA, as well as all bids
received and the terms of the sublease,
including but not limited to:

(1) The names of all bidders and all
parties to the transaction;

(2) The offered and final length of the
sublease;

(3) The consideration offered by all
bidders and provided by the sublessee.

(e) The Slot may not be used until the
conditions of paragraph (d) of this
section have been met, and the FAA
provides notice of its approval of the
sublease.

(f) A Carrier may transfer a Slot to
another Carrier that conducts operations
at LaGuardia solely under the
transferring Carrier’s marketing control,
including the entire inventory of the
flight. Each party to such transfer must
provide written evidence of its consent
to the transfer and the FAA must
confirm and approve these transfers in
writing prior to the effective date of the
transaction. However, the FAA will
approve transfers under this paragraph
up to five business days after the actual
operation to accommodate operational
disruptions that occur on the same day
of the scheduled operation. The FAA
Vice President, System Operations
Services is the final decision maker for
any determinations under this section.

(g) A Carrier wishing to sublease a
Slot via an FAA auction under
§93.65(c), rather than pursuant to this
section may do so. The Carrier shall
retain the proceeds and the Slot shall
retain the same designation that it had
prior to the Carrier placing it up for
auction.

§93.69 One-for-one trade of Slots.

(a) A Carrier may trade a Slot with
another Carrier on a one-for-one basis.

(b) Written evidence of each Carrier’s
consent to the trade must be provided
to the FAA.

(c) Each recipient of the trade may not
use the acquired Slot until written
confirmation has been received from the
FAA.

(d) Carriers participating in a one-for-
one trade must certify to the FAA that
no consideration or promise of
consideration was provided by either
party to the trade.

§93.70 Minimum usage requirements.

(a) This section does not apply to
Unrestricted Slots.

(b) Any Common Slot or Limited Slot
that is not used at least 80 percent of the
time over a consecutive two-month
period will be withdrawn by the FAA.

(c) Paragraph (b) of this section does
not apply to the first 90-day period after
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assignment of a Common Slot or
Limited Slot through a sublease.

(d) The FAA may waive the
requirements of paragraph (b) of this
section in the event of a highly unusual
and unpredictable condition which is
beyond the control of the Carrier and
which affects Carrier operations for a
period of five or more consecutive days.
Examples of conditions which could
justify a waiver under this paragraph are
weather conditions that result in the
restricted operation of the airport for an
extended period of time or the
grounding of an aircraft type.

(e) The FAA will treat as used any
Common Slot or Limited Slot held by a
Carrier on Thanksgiving Day, the Friday
following Thanksgiving Day, and the
period from December 24 through the
first Sunday of January.

§93.71 Unscheduled Operations.

(a) During the hours of 6 a.m. through
9:59 p.m., Monday through Friday, and
12 p.m. through 9:59 p.m. on Sunday,
no person may operate an aircraft other
than a helicopter to or from LaGuardia
unless he or she has received, for that
Unscheduled Operation, a Reservation
that is assigned by the Airport
Reservation Office (ARO) or in the case
of Public Charters, in accordance with
the procedures in paragraph (d) of this
section. Requests for Reservations will
be accepted through the e-CVRS
beginning 72 hours prior to the
proposed time of arrival to or departure
from LaGuardia. Additional information
on procedures for obtaining a
Reservation is available on the Internet
at http://www.fly.faa.gov/ecvrs.

(b) Three Reservations are available
per hour, including those assigned to
Public Charter operations under
paragraph (d) of this section. The ARO
will assign Reservations on a 30-minute
basis.

(c) The ARO will receive and process
all Reservation requests for unscheduled
arrivals and departures at LaGuardia.
Reservations are assigned on a ‘‘first-
come, first-served” basis determined by
the time the request is received at the
ARO. Reservations must be cancelled if
they will not be used as assigned.

(d) One Reservation per hour will be
available for allocation to Public Charter
operations prior to the 72-hour
Reservation window in paragraph (a) of
this section.

(1) The Public Charter Operator may
request a reservation up to six months
in advance of the date of flight
operation. Reservation requests should
be submitted to Federal Aviation
Administration, Slot Administration
Office, AGC—-200, 800 Independence
Avenue, SW., Washington, DC 20591.

Submissions may be made via facsimile
to (202) 267-7277 or by e-mail to 7-awa-
slotadmin@faa.gov.

(2) The Public Charter Operator must
certify that its prospectus has been
accepted by the Department of
Transportation in accordance with 14
CFR part 380.

(3) The Public Charter Operator must
identify the call sign/flight number or
aircraft registration number of the direct
air carrier, the date and time of the
proposed operation(s), the airport
served immediately prior to or after
LaGuardia, and aircraft type. Any
changes to an approved Reservation
must be approved in advance by the
Slot Administration Office.

(4) If Reservations under paragraph
(d)(1) of this section have already been
allocated, the Public Charter Operator
may request a Reservation under
paragraph (a) of this section.

(e) The filing of a request for a
Reservation does not constitute the
filing of an IFR flight plan as required
by regulation. The IFR flight plan may
be filed only after the Reservation is
obtained, must include the Reservation
number in the “Remarks” section, and
must be filed in accordance with FAA
regulations and procedures.

(f) Air Traffic Control will
accommodate declared emergencies
without regard to Reservations. Non-
emergency flights in direct support of
national security, law enforcement,
military aircraft operations, or public-
use aircraft operations may be
accommodated above the Reservation
limits with the prior approval of the
Vice President, System Operations
Services, Air Traffic Organization.
Procedures for obtaining the appropriate
waiver will be available on the Internet
at http://www.fly.faa.gov/ecvrs.

(g) Notwithstanding the limits in
paragraph (b) of this section, if the Air
Traffic Organization determines that air
traffic control, weather and capacity
conditions are favorable and significant
delay is unlikely, the FAA may
determine that additional Reservations
may be accommodated for a specific
time period. Unused Slots may also be
made available temporarily for
Unscheduled Operations. Reservations
for additional operations must be
obtained through the ARO.

(h) Reservations may not be bought,
sold or leased.

§93.72 Reporting requirements.

(a) Within 14 days after the last day
of the two-month period beginning
March 8, 2009 and every two months
thereafter, each Carrier holding a
Common Slot or Limited Slot must
report, in a format acceptable to the

FAA, the following information for each
Common Slot or Limited Slot:

(1) The Slot number, time, and arrival
or departure designation;

(2) The operating Carrier;

(3) The date and scheduled time of
each of the operations conducted
pursuant to the Slot, including the flight
number and origin/destination;

(4) The aircraft type identifier.

(b) The FAA may withdraw the Slot
of any Carrier that does not meet the
reporting requirements of paragraph (a)
of this section.

§93.73 Administrative provisions.

(a) Each Slot shall be assigned a
number for administrative convenience.

(b) The FAA will assign priority
numbers by random lottery for Common
Slots and Limited Slots at LaGuardia.
Each Common Slot and Limited Slot
will be assigned a withdrawal priority
number, and the 30-minute time period
for the Common Slot or Limited Slot,
frequency, and the arrival or departure
designation.

(c) If the FAA determines that
operations need to be reduced for
operational reasons, the lowest assigned
priority number Common Slot or
Limited Slot will be the last withdrawn.

(d) Any Slot available on a temporary
basis may be assigned by the FAA to a
Carrier on a non-permanent, first-come,
first-served basis subject to permanent
assignment under this subpart. Any
remaining Slots may be made available
for Unscheduled Operations on a non-
permanent basis and will be assigned
under the same procedures applicable to
other operating Reservations.

(e) All transactions under this subpart
must be in a written or electronic format
approved by the FAA.

Proposed Amendment: Option 2

3. Subpart C is added to read as
follows:
Subpart C—LaGuardia Airport Traffic
Rules
Sec.
93.61 Applicability.
93.62 Definitions.
93.63 Slots for scheduled arrivals and
departures.
93.64 Categories of Slots.
93.65 Initial assignment of Slots.
93.66 Assignment of new or returned Slots.
93.67 Reversion and withdrawal of Slots.
93.68 Sublease and transfer of Slots.
93.69 One-for-one trade of Slots.
93.70 Minimum usage requirements.
93.71 Unscheduled Operations.
93.72 Reporting requirements.
93.73 Administrative provisions.

§93.61 Applicability.
(a) This subpart prescribes the air

traffic rules for the arrival and departure
of aircraft used for scheduled and
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unscheduled service, other than
helicopters, at LaGuardia Airport
(LaGuardia).

(b) This subpart also prescribes
procedures for the assignment, transfer,
sublease and withdrawal of Slots issued
by the FAA for scheduled operations at
LaGuardia.

(c) The provisions of this subpart
apply to LaGuardia during the hours of
6 a.m. through 9:59 p.m., Eastern Time,
Monday through Friday and from 12
noon through 9:59 p.m., Eastern Time,
Sunday. No person shall operate any
scheduled arrival or departure into or
out of LaGuardia during such hours
without first obtaining a Slot in
accordance with this subpart. No person
shall conduct an Unscheduled
Operation to or from LaGuardia during
such hours without first obtaining a
Reservation.

(d) Carriers that have Common
Ownership shall be considered a single
air carrier for purposes of this rule.

(e) The Slots assigned under this
subpart terminate at 10 p.m. on March
9, 2019.

§93.62 Definitions.

For purposes of this subpart, the
following definitions apply:

Airport Reservation Office (ARO) is an
operational unit of the FAA’s David J.
Hurley Air Traffic Control System
Command Center. It is responsible for
the administration of reservations for
unscheduled operations at LaGuardia.

Base of Operations are those common
slots held by a carrier on [final rule
effective date], that do not exceed 20
operations per day and all slots
guaranteed under The Air Transport
Agreement between the Government of
the United States of America and the
Government of Canada.

Carrieris a U.S. or foreign air carrier
with authority to conduct scheduled
service under Parts 121, 129, or 135 of
this chapter and the appropriate
economic authority for scheduled
service under 14 CFR chapter I and 49
U.S.C. chapter 411.

Common Ownership with respect to
two or more carriers means having in
common at least 50 percent beneficial
ownership or control by the same entity
or entities.

Common Slot (C-slot) is a slot that is
allocated by the FAA as a lease under
its cooperative agreement authority for
the length of this rule.

Enhanced Computer Voice
Reservation System (e-CVRS) is the
system used by the FAA to make arrival
and/or departure reservations for
unscheduled operations at LaGuardia
and other designated airports.

Limited Slot (L-slot) is a slot, the lease
for which must be transferred to another
carrier by the holder of the limited slot
as an unrestricted slot prior to the
expiration of this rule.

Public Charter is defined in 14 CFR
380.2 as a one-way or roundtrip charter
flight to be performed by one or more
direct air carriers that is arranged and
sponsored by a public charter operator.

Public Charter Operator is defined in
14 CFR 380.2 as a U.S. or foreign public
charter operator.

Reservation is an authorization
received by a carrier or other operator of
an aircraft, excluding helicopters, in
accordance with procedures established
by the FAA to operate an unscheduled
arrival or departure on a particular day
of the week during a specific 30-minute
period.

Scheduled Operation is the arrival or
departure segment of any operation
regularly conducted by a carrier
between LaGuardia and another point
regularly served by that carrier.

Slot is the operational authority
assigned by the FAA to a carrier to
conduct one scheduled arrival or
departure operation at LaGuardia on a
particular day of the week during a
specific 30-minute period.

Unrestricted Slot (U-slot) is a slot that
is assigned to another carrier by the
holder of a limited slot pursuant to the
mandatory lease transfer provisions of
this subpart.

Unscheduled Operation is an arrival
or departure segment of any operation
that is not regularly conducted by a
carrier or other operator of an aircraft,
excluding helicopters, between
LaGuardia and another service point.
The following types of carrier
operations shall be considered
unscheduled operations for the
purposes of this rule: public, on-
demand, and other charter flights; hired
aircraft service; extra sections of
scheduled flights; ferry flights; and
other non-passenger flights.

§93.63 Slots for scheduled arrivals and
departures.

(a) During the hours of 6 a.m. through
9:59 p.m., Eastern Time, Monday
through Friday and from 12 noon
through 9:59 p.m., Eastern Time,
Sunday, no person shall operate any
scheduled arrival or departure into or
out of LaGuardia during such hours
without first obtaining a Slot in
accordance with this subpart.

(b) Except as otherwise established by
the FAA under paragraph (c) of this
section, the number of Slots shall be
limited to no more than seventy-five
(75) per hour. The number of Slots may
not exceed 38 in any 30-minute period,

and 75 in any 60-minute period. The
number of arrival and departure Slots in
any period may be adjusted by the FAA
as necessary based on the actual or
potential delays created by such number
or other considerations relating to
congestion, airfield capacity and the air
traffic control system.

(c) Notwithstanding paragraph (b) of
this section, the Administrator may
increase the number of Slots based on
a review of the following:

(1) The number of delays;

(2) The length of delays;

(3) On-time arrivals and departures;

(4) The number of actual operations;

(5) Runway utilization and capacity
plans; and

(6) Other factors relating to the
efficient management of the National
Airspace System.

§93.64 Categories of Slots.

(a) Each Slot shall be designated as a
Common Slot, Limited Slot or
Unrestricted Slot and shall be assigned
to the Carrier under a lease agreement.
A lease for a Common Slot or Limited
Slot shall be assigned via a cooperative
agreement. A lease for an Unrestricted
Slot shall be awarded via an auction.

(b) Common Slots. (1) All Slots within
any Carrier’s Base of Operations, as
determined on [final rule effective date],
shall be designated as Common Slots.

(2) Twenty percent of the Slots at
LaGuardia on [final rule effective date]
not otherwise designated as Common
Slots under paragraph (b)(1) of this
section shall be designated as Limited
Slots or Unrestricted Slots. All other
Slots shall be designated as Common
Slots.

(c) Limited Slots. Those Slots assigned
to a Carrier subject to return to the FAA
under § 93.65(c) shall be designated as
Limited Slots until they are transferred
to another Carrier under those
provisions. A Carrier may continue to
use a Limited Slot until reassigned to
another Carrier as an Unrestricted Slot.

(1) Each Carrier with a total number
of daily operations at LaGuardia in
excess of its Base of Operations, will be
notified by [effective date of the final
rule] how many of its slots will be
designated as Limited Slots pursuant to
paragraphs (c)(2) and (3) of this section.

(2) A Carrier shall designate 50
percent of its Limited Slots. The Carrier
must notify the FAA of its designation
by [date 10 days after the final rule
effective date].

(3) The FAA will designate the
remaining Limited Slots, excluding
those hours in which two or more Slots
have been designated as Limited Slots
by the Carriers.

(4) No later than [date 20 days after
the final rule effective date], the FAA
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will publish a list of all Limited Slots
and the dates by which they will expire.

(d) Unrestricted Slots are those Slots
acquired by a Carrier through a lease
with the FAA awarded via an auction.
Unrestricted Slots are not subject to
withdrawal by the FAA.

§93.65

(a) Except as provided for under
paragraphs (b) and (c) of this section,
any Carrier allocated operating rights
under the Order, Operating Limitations
at New York LaGuardia Airport, as
amended during the week of January 7—
13, 2007, as evidenced by the FAA’s
records, will be assigned corresponding
Slots in 30-minute periods consistent
with the limits under § 93.63(b). If
necessary, the FAA may utilize
administrative measures such as
voluntary measures or a lottery to re-
time the assigned Slots within the same
hour to meet the 30-minute limits under
§93.63(b). The FAA Vice President,
System Operations Services, is the final
decision-maker for determinations
under this section.

(b) If a Carrier was allocated operating
rights under the Order Limiting
Operations at LaGuardia airport during
the week of January 7-13, 2007, but the
operating rights were held by another
Carrier, then the corresponding Slots
will be assigned to the Carrier that held
the operating rights for that period, as
evidenced by the FAA’s records.

(c) On [date 35 days after the effective
date] and every year thereafter through
2012, twenty (20) percent of the total
number of Limited Slots identified on
[date 20 days after the effective date]
shall revert to the FAA in accordance
with the schedule published under
§93.64(c)(4) and be auctioned as
Unrestricted Slots by the FAA and
subsequently transferred to another
Carrier, effective no later than the
following second Sunday in March.

(1) The auction shall be blind, and
only cash may be bid.

(2) The holder of a Limited Slot may
not bid on its own Slots.

(3) The holder of a Limited Slot shall
retain all proceeds from the transaction.

(4) The auction shall be conducted by
the FAA, which will dictate all
procedures related to the auction,
including but not limited to the
requirement that the Carrier may not
specify a minimum bid price.

(5) In the event no Carrier bids on the
Slot, the FAA will retire it until the next
auction.

(6) The Carrier holding a Limited Slot
will be allowed to use the Slot until the
following second Sunday in March.

Initial assignment of Slots.

§93.66 Assignment of new or returned
Slots.

(a) New capacity or capacity returned
to the FAA pursuant to the provisions
of § 93.70 will be reassigned by the FAA
via an auction conducted pursuant to
§93.65(c). Slots acquired from the FAA
under this section shall be designated as
Unrestricted Slots.

(b) The FAA may decide to
accumulate a quantity of Slots prior to
conducting a auction.

§93.67 Reversion and withdrawal of Slots.

(a) This section does not apply to
Unrestricted Slots.

(b) A Carrier’s Common Slots and
Limited Slots revert back to the FAA 30
days after the Carrier has ceased all
operations at LaGuardia for any reasons
other than a strike.

(c) The FAA may retime, withdraw or
temporarily suspend Common Slots and
Limited Slots at any time to fulfill
operational needs.

(d) Common Slots and Limited Slots
will be withdrawn in accordance with
the priority list established under
§93.73.

(e) Except as otherwise provided in
paragraph (b) of this section, the FAA
will notify an affected Carrier before
withdrawing or temporarily suspending
a Common Slot or Limited Slot and
specify the date by which operations
under the Common Slot or Limited Slot
must cease. The FAA will provide at
least 45 days notice unless otherwise
required by operational needs.

(f) Any Common Slot or Limited Slot
that is temporarily withdrawn under
this paragraph will be reassigned, if at
all, only to the Carrier from which it
was withdrawn, provided the Carrier
continues to conduct Scheduled
Operations at LaGuardia.

§93.68 Sublease and transfer of Slots.

(a) Carriers may sublease Slots to
another Carrier in accordance with this
section and subject to the provisions of
the Carrier’s lease agreement with the
FAA.

(b) A Carrier must provide notice to
the FAA to sublease a Slot. Such notice
must contain: The Slot number and
time, effective dates and, if appropriate,
the duration of the lease. The Carrier
may also provide the FAA with a
minimum bid price.

(c) The FAA will post a notice of the
offer to sublease the Slot and relevant
details on the FAA Web site at http://
www.faa.gov. An opening date, closing
date and time by which bids must be
received will be provided.

(d) Upon consummation of the
transaction, written evidence of each
Carrier’s consent to sublease must be

provided to the FAA, as well as all bids
received and the terms of the sublease,
including but not limited to:

(1) The names of all bidders and all
parties to the transaction;

(2) The offered and final length of the
sublease;

(3) The consideration offered by all
bidders and provided by the sublessee.

(e) The Slot may not be used until the
conditions of paragraph (d) of this
section have been met, and the FAA
provides notice of its approval of the
sublease.

(f) A Carrier may transfer a Slot to
another Carrier that conducts operations
at LaGuardia solely under the
transferring Carrier’s marketing control,
including the entire inventory of the
flight. Each party to such transfer must
provide written evidence of its consent
to the transfer and the FAA must
confirm and approve these transfers in
writing prior to the effective date of the
transaction. However, the FAA will
approve transfers under this paragraph
up to five business days after the actual
operation to accommodate operational
disruptions that occur on the same day
of the scheduled operation. The FAA
Vice President, System Operations
Services is the final decision maker for
any determinations under this section.

(g) A Carrier wishing to sublease a
Slot via an FAA auction under
§93.65(c), rather than pursuant to this
section may do so. The Carrier shall
retain the proceeds and the Slot shall
retain the same designation that it had
prior to the Carrier placing it up for
auction.

§93.69 One-for-one trade of Slots.

(a) A Carrier may trade a Slot with
another Carrier on a one-for-one basis.

(b) Written evidence of each Carrier’s
consent to the transfer must be provided
to the FAA.

(c) Each recipient of the trade may not
use the acquired Slot until written
confirmation has been received from the
FAA.

(d) Carriers participating in a one-for-
one trade must certify to the FAA that
no consideration or promise of
consideration was provided by either
party to the trade.

§93.70 Minimum usage requirements.

(a) This section does not apply to
Unrestricted Slots.

(b) Any Common Slot or Limited Slot
that is not used at least 80 percent of the
time over a consecutive two-month
period will be withdrawn by the FAA.

(c) Paragraph (b) of this section does
not apply to the first 90-day period after
assignment of Common Slots or Limited
Slots through a sublease.
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(d) The FAA may waive the
requirements of paragraph (b) of this
section in the event of a highly unusual
and unpredictable condition which is
beyond the control of the Carrier and
which affects Carrier operations for a
period of five or more consecutive days.
Examples of conditions which could
justify a waiver under this paragraph are
weather conditions that result in the
restricted operation of the airport for an
extended period of time or the
grounding of an aircraft type.

(e) The FAA will treat as used any
Common Slot or Limited Slot held by a
Carrier on Thanksgiving Day, the Friday
following Thanksgiving Day, and the
period from December 24 through the
first Sunday of January.

§93.71

(a) During the hours of 6 a.m. through
9:59 p.m., Monday through Friday, and
12 p.m. through 9:59 p.m. on Sunday,
no person may operate an aircraft other
than a helicopter to or from LaGuardia
unless he or she has received, for that
Unscheduled Operation, a Reservation
that is assigned by the Airport
Reservation Office (ARO) or in the case
of Public Charters, in accordance with
the procedures in paragraph (d) of this
section. Requests for Reservations will
be accepted through the e-CVRS
beginning 72 hours prior to the
proposed time of arrival to or departure
from LaGuardia. Additional information
on procedures for obtaining a
Reservation is available on the Internet
at http://www.fly.faa.gov/ecvrs.

(b) Three Reservations are available
per hour, including those assigned to
Public Charter operations pursuant to
paragraph (d) of this section. The ARO
will assign Reservations on a 30-minute
basis.

(c) The ARO will receive and process
all Reservation requests for unscheduled
arrivals and departures at LaGuardia.
Reservations are assigned on a ““first-
come, first-served” basis determined by
the time the request is received at the
ARO. Reservations must be cancelled if
they will not be used as assigned.

(d) One Reservation per hour will be
available for allocation to Public Charter
operations prior to the 72-hour
Reservation window in paragraph (a) of
this section.

(1) The Public Charter Operator may
request a Reservation up to six months
in advance of the date of flight
operation. Reservation requests should
be submitted to Federal Aviation
Administration, Slot Administration
Office, AGG-200, 800 Independence
Avenue, SW., Washington, DC 20591.
Submissions may be made via facsimile

Unscheduled Operations.

to (202) 2677277 or by e-mail to 7-awa-
slotadmin@faa.gov.

(2) The Public Charter Operator must
certify that its prospectus has been
accepted by the Department of
Transportation in accordance with 14
CFR part 380.

(3) The Public Charter Operator must
identify the call sign/flight number or
aircraft registration number of the direct
air carrier, the date and time of the
proposed operation(s), the airport
served immediately prior to or after
LaGuardia, and aircraft type. Any
changes to an approved Reservation
must be approved in advance by the
Slot Administration Office.

(4) If Reservations under paragraph
(d)(1) of this section have already been
allocated, the Public Charter Operator
may request a Reservation under
paragraph (a) of this section.

(e) The filing of a request for a
Reservation does not constitute the
filing of an IFR flight plan as required
by regulation. The IFR flight plan may
be filed only after the Reservation is
obtained, must include the Reservation
number in the “Remarks” section, and
must be filed in accordance with FAA
regulations and procedures.

(f) Air Traffic Control will
accommodate declared emergencies
without regard to Reservations. Non-
emergency flights in direct support of
national security, law enforcement,
military aircraft operations, or public-
use aircraft operations may be
accommodated above the Reservation
limits with the prior approval of the
Vice President, System Operations
Services, Air Traffic Organization.
Procedures for obtaining the appropriate
waiver will be available on the Internet
at http://www.fly.faa.gov/ecvrs.

(g) Notwithstanding the limits in
paragraph (b) of this section, if the Air
Traffic Organization determines that air
traffic control, weather and capacity
conditions are favorable and significant
delay is unlikely, the FAA may
determine that additional Reservations
may be accommodated for a specific
time period. Unused Slots may also be
made available temporarily for
Unscheduled Operations. Reservations
for additional operations must be
obtained through the ARO.

(h) Reservations may not be bought,
sold or leased.

§93.72 Reporting requirements.

(a) Within 14 days after the last day
of the two-month period beginning
March 8, 2009, and every two months
thereafter, each Carrier holding a
Common Slot or Limited Slot must
report, in a format acceptable to the

FAA, the following information for each
Common Slot or Limited Slot:

(1) The Slot number, time, and arrival
or departure designation;

(2) The operating Carrier;
(3) The date and scheduled time of
each of the operations conducted

pursuant to the Slot, including the flight
number and origin/destination;

(4) The aircraft type identifier.

(b) The FAA may withdraw the Slot
of any Carrier that does not meet the
reporting requirements of paragraph (a)
of this section.

§93.73 Administrative provisions.

(a) Each Slot shall be assigned a
number for administrative convenience.

(b) The FAA will assign priority
numbers by random lottery for Common
Slots and Limited Slots at LaGuardia.
Each Common Slot and Limited Slot
will be assigned a withdrawal priority
number, and the 30-minute time period
for the Common Slot or Limited Slot,
frequency, and the arrival or departure
designation.

(c) If the FAA determines that
operations need to be reduced for
operational reasons, the lowest assigned
priority number Common Slots or
Limited Slots will be the last
withdrawn.

(d) Any Slot available on a temporary
basis may be assigned by the FAA to a
Carrier on a non-permanent, first-come,
first-served basis subject to permanent
assignment under this subpart. Any
remaining Slot may be made available
for Unscheduled Operations on a non-
permanent basis and will be assigned
under the same procedures applicable to
other operating Reservations.

(e) All transactions under this subpart
must be in a written or electronic format
approved by the FAA.

Issued in Washington, DC, on April 14,
2008.

Nan Shellabarger,

Director of Aviation Policy and Plans.

[FR Doc. E8-8308 Filed 4-16—08; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922

50 CFR Part 660
RIN 0648—-AT18

Establishment of Marine Reserves and
a Marine Conservation Area Within the
Channel Islands National Marine
Sanctuary

AGENCY: National Marine Sanctuary
Program (NMSP), National Ocean
Service (NOS) and National Marine
Fisheries Service (NMFS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Response to Comments.

SUMMARY: NOAA published a final rule
on May 24, 2007 (72 FR 29208) that
established marine reserves and a
marine conservation area in the Channel
Islands National Marine Sanctuary
(Sanctuary). At that time, NOAA
decided to defer action on establishing
federal marine zones in state waters of
the Sanctuary, pending the California
Fish and Game Commission closing the
gaps between the federal marine zones
and the state marine zones. This notice
closes the record on NOAA’s decision
with regard to state waters of the
Sanctuary and responds to comments
NOAA received on that issue.

FOR FURTHER INFORMATION CONTACT:
Sean Hastings, (805) 884—1472; e-mail:
Sean.Hastings@noaa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In August 2006, NOAA published
proposed regulations to consider the
establishment of marine reserves and
marine conservation areas in the
Channel Islands National Marine
Sanctuary (Sanctuary). At that time,
NOAA also released the related draft
environmental impact statement (DEIS)
for public review and comment.
Between August and October of 2006,
NOAA received public comment and
held two hearings on the proposed rule
and DEIS. Over 30,000 individuals
submitted written comments and/or
presented oral testimony on NOAA’s
proposal. The majority of these
individuals supported the establishment
of NOAA’s Alternative 1A or
Alternative 2. Alternatives 1A and 2
would have established marine zones in
both federal and state waters with
federal regulations overlaying the entire

zone network (i.e., from the outer
boundary of the federal waters zones to
the mean high water line of the Channel
Islands). NOAA'’s preferred alternative
was Alternative 1A.

During the public comment period,
the State of California submitted
comments on NOAA’s proposal. In its
October 2006 letter to NOAA, the
California Department of Fish and Game
(CDFG) stated it could only support
Alternative 1C as described in the DEIS.
Under Alternative 1C, NOAA would
establish marine reserves and a marine
conservation area (and their associated
regulations) only in the federal waters of
the Sanctuary. In subsequent
consultations with state representatives
and in a letter from the Secretary of
Resources dated January 2, 2007, the
California Resources Agency also stated
that it could only support Alternative
1C at that time. As indicated in the
DEIS, Alternative 1C left small gaps in
protection between the offshore extent
of some of the state waters marine zones
established by the State of California in
2003 and the federal waters marine
zones proposed by NOAA in Alternative
1C.

On March 16, 2007, the California
Coastal Commission (Coastal
Commission) held a public meeting on
NOAA'’s consistency determination with
California’s Coastal Zone Management
Plan under section 307 of the Coastal
Zone Management Act (see http://
www.coastal.ca.gov/meetings/mtg-
mrn7-3.html). At that meeting, the
Coastal Commission passed a motion as
follows: “In the event NOAA elects not
to implement Alternative 1A, NOAA
will implement Alternative 1C, with the
following additional provisions: Until
such time as the Resources Agency and
the Fish and Game Commission
designate the areas in between the
existing State-designated MPAs and the
3 mile limit (i.e., the “gaps’ between the
existing state MPAs and the federal
MPAs depicted in Alternative 1c [and
shown on Exhibit 9]), or the Fish and
Game Commission/DFG and NOAA
enter into an interagency agreement that
establishes MPA protection for these
“gap”” areas, NOAA will expand
Alternative 1C to include in its MPA
designation these “gaps” between the
outer boundaries of the existing state
MPAs and the state-federal waters
boundary (3nm from shore).”” At this
meeting, the CDFG representative stated
that the California Fish and Game
Commission (FGC) could close these
gaps in protection using state laws by
August 2007.

Based on the record as of May of
2007, NOAA then determined there was
sufficient rationale to justify

establishing marine zones in the federal
waters of the Sanctuary but decided to
defer action on establishing federal
marine zones in state waters of the
Sanctuary, until the State had had an
opportunity to close those gaps in
protection. As such, NOAA published a
final rule on May 24, 2007 (72 FR
29208) that established marine zones in
the federal waters and asked for public
input on the issue of establishing federal
marine zones in the state waters of the
Sanctuary. That regulation became
effective on July 29, 2007.

On October 12, 2007 the FGC closed
the gaps between the federal marine
zones and the state marine zones in a
manner consistent with the Coastal
Commission’s resolution and the CDFG
representative’s statement.?

II. Summary of Comments and
Responses

Comment 1: The federal government
should provide full Sanctuary
jurisdiction and oversight for any
marine reserves that are located within
the CINMS.

Response: On October 12, 2007, the
State of California issued regulations
that extend the offshore boundaries of
the marine zones in state waters to the
inshore boundaries of the marine zones
in federal waters (established by NOAA
in May of 2007). Those regulations went
into effect on December 17, 2007, thus
providing protection to the area within
the marine zones from shore to the
inshore boundary of the federal marine
zones established by NOAA in May of
2007.

Because there is no regulatory gap in
protection between state and federal
marine zones, NOAA has decided not to
extend sanctuary marine zone
regulations into the state waters of the
Sanctuary at this time. NOAA and the
State will continue to work
collaboratively on the administration of
the entire marine zone network,
including monitoring, education and
enforcement.

Comment 2: Alternative 1A, rather
than Alternative 1C, best meets the
Sanctuary’s goals of ensuring the long-
term protection of Sanctuary resources,
and protecting, restoring and
maintaining functional and intact

1 Closing the gaps would also be consistent with
the public record supporting the 2002 decision of
the California Fish and Game Commission to
establish marine zones in the Sanctuary.

Therefore, NOAA has, at this time, decided not
to extend sanctuary regulations into the state waters
of the Sanctuary because there is no regulatory gap
in protection between state and federal marine
zones. NOAA and the State will continue to work
collaboratively on the administration of the entire
marine zone network, including monitoring,
education and enforcement.
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portions of habitats, populations and
ecological processes in the Sanctuary.

Response: NOAA'’s analysis identified
that the differences among the three sub
alternatives (Alternatives 1A, 1B, and
1C) are distinguished by management
considerations, not ecological and
socioeconomic impacts. As such,
because the State of California closed
the state water gaps associated with
Alternative 1GC, the net ecological
benefits and socioeconomic impacts
between Alternatives 1A (NOAA’s
original preferred alternative) and 1C
(the State of California’s recommended
alternative) are the same. NOAA has
determined, therefore, that Alternative
1C accomplishes the goals of the zoning
network.

Comment 3: The FGC process to
undertake a regulatory process to fill the
gaps adds additional work and cost to
an already overburdened agency.

Response: Only the FGC can
determine if it has the resources to
undertake a regulatory process. NOAA
notes that the FGC concluded the
regulatory process to fill the gaps on
October 12, 2007 and the state
regulations went into effect on
December 17, 2007.

Comment 4: Overlaid federal
regulations applicable network-wide
would provide greater enforcement tools
for both state and federal resource
managers, including the authority to
seek injunctive relief in cases where it
is determined that there is injury, or
imminent risk of injury, to a Sanctuary
resource, as well as the assurance that
penalties collected as a result of marine
zone violations in the CINMS will be
used directly to further the protection of
CINMS resources. The State would lack
these additional enforcement
capabilities.

Response: In section 5.1 of the final
environmental impact statement, NOAA
detailed the administrative benefits of
overlaying state waters with federal
marine zone regulations, including
enhancing enforcement and
prosecution, as noted by the commenter.
However, at this time, the State opposes
NOAA issuance of sanctuary marine
zone regulations in state waters of the
Sanctuary. NOAA and the State have in
the past worked collaboratively on the
administration of the network,
including enforcement, and will
continue to do so in the future. If, for
example, in the future the State
determines that its enforcement
capabilities could be further enhanced
with complementary federal regulations
in state waters, NOAA would consider
a regulatory action to provide for
overlaying federal marine zone
regulations in state waters.

Comment 5: Alternative 1C creates
confusion among Sanctuary users and
the public, which could result in
unintentional non-compliance with the
existing marine zones. This also leaves
the resources present in or traversing
through the gaps unprotected, thereby
fragmenting and decreasing the
effectiveness of the existing state and
soon-to-be finalized federal MPAs.

Response: The FGC concluded the
regulatory process to fill the gaps on
October 12, 2007 and the regulations
went into effect December 17, 2007.
NOAA is unaware of violations or non-
compliance due to confusion during the
time period from July 2007 to December
2007 when there were gaps between the
state and federal marine zones.

Comment 6: Alternative 1A would
align with the State’s Marine Managed
Areas Improvement Act (AB 1600),
which directs the State to consolidate
and simplify the range of MPAs within
California.

Response: The terminology and
definitions written into the Code of
Federal Regulations were drafted to be
as consistent as practicable with the
State terms and definitions from the
Marine Managed Areas Improvement
Act. In addition, the combined state and
federal marine zoning network remains
consistent with the original geographic
scope envisioned by the State and
supported by NOAA in the Final
Environmental Document adopted by
the State in October 2002.

Comment 7: Alternative 1C will result
in a fragmented, inefficient and piece-
meal approach to the enforcement,
monitoring, management, and public
education efforts surrounding the
Sanctuary MPAs. Implementation of
Alternative 1A, on the other hand,
would draw on the management and
regulatory strengths of both federal and
state agencies and thereby ensure that
the implementation and protection of
the MPA network is carried out in the
most efficient, complementary and
cohesive fashion.

Response: NOAA and the State
strongly support a close, collaborative
working relationship to implement the
Sanctuary zoning network and to ensure
that management of the network (e.g.,
enforcement, education and outreach,
and monitoring) is implemented in a
collaborative, efficient, and effective
manner.

Comment 8: If the FGC were to alter
state regulations governing state MPAs
at some point in the future, the integrity
of the entire network would be
threatened.

Response: NOAA will work closely
with the FGC on any future changes to
the network. If the State were to alter its

regulations in a manner that, in NOAA’s
judgment, compromises the integrity of
the network, NOAA will consider taking
further action under the National
Marine Sanctuaries Act to maintain the
network’s integrity.

Comment 9: If the State fails to close
gaps by fall 2007, NOAA should
expeditiously finalize regulations that
will close the gaps by extending federal
protections under the National Marine
Sanctuaries Act into state waters to meet
the boundaries of the state MPAs
created in 2003.

Response: The FGC closed the gaps on
October 12, 2007. The regulations
became effective on December 17, 2007.

Dated: April 9, 2008.
Daniel J. Basta,

Director, Office of National Marine
Sanctuaries.

[FR Doc. E8-7916 Filed 4-16-08; 8:45 am]
BILLING CODE 3510-NK-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 26 and 301
[REG-147775-06]
RIN 1545-BH63

Regulations Under Section 2642(g)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations providing
guidance under section 2642(g)(1). The
proposed regulations describe the
circumstances and procedures under
which an extension of time will be
granted under section 2642(g)(1). The
proposed guidance affects individuals
(or their estates) who failed to make a
timely allocation of generation-skipping
transfer (GST) exemption to a transfer,
and individuals (or their estates) who
failed to make a timely election under
section 2632(b)(3) or (c)(5). This
document also provides notice of a
public hearing.

DATES: Written or electronic comments
must be received by July 16, 2008.
Outlines of topics to be discussed at the
public hearing scheduled for August 5,
2008, must be received by July 15, 2008.
ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-147775-06),
Internal Revenue Service, Room 5203,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
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Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-147775—
06), 1111 Constitution Avenue, NW.,
Washington, DC 20224; or sent
electronically via the Federal
eRulemaking Portal at http://
www.regulations.gov (IRS—-REG—
147775-06). The public hearing will be
held in the IRS auditorium.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Theresa M. Melchiorre, (202) 622-3090;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, Richard Hurst at
Richard.A.Hurst@irscounsel.treas.gov or
(202) 622—7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collections of information should be
sent to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by June
16, 2008.

Comments are specifically requested
concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The reporting requirement in these
proposed regulations is in § 26.2642—
7(h)(2) and (3). This information must
be reported by transferors or the
executors of transferors’ estates

requesting relief under section
2642(g)(1). This information will be
used by the IRS to determine whether to
grant a transferor or a transferor’s estate
an extension of time to: (1) Allocate GST
exemption, as defined in section 2631,
to a transfer; (2) elect under section
2632(b)(3) (the election not to have the
deemed allocation of GST exemption
apply to a direct skip); (3) elect under
section 2632(c)(5)(A)(@) (the election not
to have the deemed allocation of GST
exemption apply to an indirect skip or
transfers made to a particular trust); and
(4) elect under section 2632(c)(5)(A)(ii)
(the election to treat any trust as a GST
trust for purposes of section 2632(c)).

The foﬁowing estimates are an
approximation of the average time
expected to be necessary for a collection
of information. They are based on the
information that is available to the IRS.
Individual respondents may require
greater or less time, depending on their
particular circumstances.

Estimated total annual reporting
burden: 1,800 hours.

Estimated average annual burden: 2
hours.

Estimated number of respondents:
900.

Estimated annual frequency of
response: When relief is requested.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

The proposed regulations provide
guidance on the application of section
2642(g)(1). Congress added section
2642(g)(1) to the Internal Revenue Code
(Code) in section 564 of the Economic
Growth and Tax Relief Reconciliation
Act of 2001 (EGTRRA), (Pub. L. 107-16,
§564, 115 Stat. 91). This section directs
the Secretary to issue regulations
describing the circumstances and
procedures under which an extension of
time will be granted to: (1) Allocate GST
exemption, as defined in section
2631(a), to a transfer; (2) elect under
section 2632(b)(3) (the election not to
have the deemed allocation of GST
exemption apply to a direct skip); (3)
elect under section 2632(c)(5)(A)(@i) (the
election not to have the deemed
allocation of GST exemption apply to an

indirect skip or transfers made to a
particular trust); and (4) elect under
section 2632(c)(5)(A)(ii) (the election to
treat any trust as a GST trust for
purposes of section 2632(c)). In
determining whether to grant relief,
section 2642(g)(1) directs that all
relevant circumstances be considered
including evidence of intent contained
in the trust instrument or the instrument
of transfer.

The legislative history accompanying
section 2642(g)(1) indicates that
Congress believed that, in appropriate
circumstances, an individual should be
granted an extension of time to allocate
GST exemption regardless of whether
any period of limitations had expired.
Those circumstances include situations
in which the taxpayer intended to
allocate GST exemption and the failure
to allocate the exemption was
inadvertent. H.R. Conf. Rep. No. 107-84,
202 (2001).

After the enactment of section
2642(g)(1), the IRS issued Notice 2001—
50 (2001-2 CB 189), which announced
that transferors may seek an extension
of time to make an allocation of GST
exemption. The Notice provides,
generally, that relief will be granted
under § 301.9100-3 of the Procedure
and Administration Regulations if the
taxpayer satisfies the requirements of
those regulations and establishes to the
satisfaction of the Commissioner that
the taxpayer acted reasonably and in
good faith and that a grant of the
requested relief will not prejudice the
interests of the Government. If relief is
granted under § 301.9100-3 and the
allocation is made, the amount of GST
exemption allocated to the transfer is
the Federal gift or estate tax value of the
property as of the date of the transfer
and the allocation is effective as of the
date of the transfer. (Notice 2001-50
will be made obsolete upon the
publication of the Treasury decision
adopting these proposed regulations as
final regulations in the Federal
Register.)

On August 2, 2004, the IRS issued
Rev. Proc. 2004—46 (2004—2 CB 142),
which provides an alternate simplified
method to obtain an extension of time
to allocate GST exemption in certain
situations. Generally, this method is
available only with regard to an inter
vivos transfer to a trust from which a
GST may be made and only if each of
the following requirements is met: (1)
The transfer qualified for the gift tax
annual exclusion under section 2503(b);
(2) the sum of the amount of the transfer
and all other gifts by the transferor to
the donee in the same year did not
exceed the applicable annual exclusion
amount for that year; (3) no GST
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exemption was allocated to the transfer;
(4) the taxpayer has unused GST
exemption to allocate to the transfer as
of the filing of the request for relief; and
(5) no taxable distributions or taxable
terminations have occurred as of the
filing of the request for relief.

To date, the IRS has issued numerous
private letter rulings under § 301.9100—
3 granting an extension of time to timely
allocate GST exemption in situations in
which transferors (or their executors)
failed to allocate GST exemption to a
trust on a timely filed Federal gift or
estate tax return. These proposed
regulations are intended to replace
§ 301.9100-3 with regard to relief under
section 2642(g)(1).

Accordingly, § 301.9100-3 will be
amended to provide that relief under
section 2642(g)(1) cannot be obtained
through the provisions of §§ 301.9100-
1 and 301.9100-3 after the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register. Relief under
§301.9100-2(b) (the automatic 6-month
extension) will continue to be available
to transferors or transferor’s estates
qualifying for that relief. In addition, the
procedures contained in Revenue
Procedure 2004—46 will remain effective
for transferors within the scope of that
Revenue Procedure.

Explanation of Provisions

The proposed regulations identify the
standards that the IRS will apply in
determining whether to grant a
transferor or a transferor’s estate an
extension of time to: (1) Allocate GST
exemption, as defined in section 2631,
to a transfer; (2) elect under section
2632(b)(3) (the election not to have the
deemed allocation of GST exemption
apply to a direct skip); (3) elect under
section 2632(c)(5)(A)(i) (the election not
to have the deemed allocation of GST
exemption apply to an indirect skip or
transfers made to a particular trust); and
(4) elect under section 2632(c)(5)(A)(ii)
(the election to treat any trust as a GST
trust for purposes of section 2632(c)).
The proposed regulations also identify
situations with facts that do not satisfy
the standards for granting relief and in
which, as a result, an extension of time
will not be granted.

If an extension of time to allocate GST
exemption is granted under section
2642(g)(1), the allocation of GST
exemption will be considered effective
as of the date of the transfer, and the
value of the property transferred for
purposes of chapter 11 or chapter 12
will determine the amount of GST
exemption to be allocated. If an
extension of time to elect out of the
automatic allocation of GST exemption

under section 2632(b)(3) or (c)(5)(A)(i) is
granted under section 2642(g)(1), the
election will be considered effective as
of the date of the transfer. If an
extension of time to elect to treat any
trust as a GST trust under section
2632(c)(5)(A)(ii) is granted under
section 2642(g)(1), the election will be
considered effective as of the date of the
first (or each) transfer covered by that
election.

The amount of GST exemption that
may be allocated to a transfer pursuant
to an extension granted under section
2642(g)(1) is limited to the amount of
the transferor’s unused GST exemption
under section 2631(c) as of the date of
the transfer. Thus, if the amount of GST
exemption has increased since the date
of the transfer, no portion of the
increased amount may be applied by
reason of the grant of relief under
section 2642(g)(1) to a transfer taking
place in an earlier year and prior to the
effective date of that increase.

Requests for relief under section
2642(g)(1) will be granted when the
taxpayer establishes to the satisfaction
of the IRS that the taxpayer acted
reasonably and in good faith, and that
the grant of relief will not prejudice the
interests of the Government.

For purposes of section 2642(g)(1), the
following nonexclusive list of factors
will be used to determine whether a
transferor or the executor of a
transferor’s estate acted reasonably and
in good faith: (1) The intent of the
transferor or the executor of the
transferor’s estate to timely allocate GST
exemption or to timely make an election
under section 2632(b)(3) or (c)(5) as
evidenced in the trust instrument,
instrument of transfer, or
contemporaneous documents, such as
Federal gift or estate tax returns or
correspondence; (2) the occurrence of
intervening events beyond the control of
the transferor as defined in section
2652(a), or of the executor of the
transferor’s estate as defined in section
2203, that caused the failure to allocate
GST exemption to a transfer or the
failure to elect under section 2632(b)(3)
or (c)(5); (3) the lack of awareness by the
transferor or the executor of the
transferor’s estate of the need to allocate
GST exemption to a transfer after
exercising reasonable diligence, taking
into account the experience of the
transferor or the executor of the
transferor’s estate and the complexity of
the GST issue; (4) evidence of
consistency by the transferor in
allocating (or not allocating) the
transferor’s GST exemption, although
evidence of consistency may be less
relevant if there is evidence of a change
of circumstances or change of trust

beneficiaries that would otherwise
support a deviation from prior GST tax
exemption allocation practices; and (5)
reasonable reliance by the transferor or
the executor of the transferor’s estate on
the advice of a qualified tax professional
retained or employed by either (or both)
of them, and the failure of the transferor
or executor, in reliance on or consistent
with that advice, to allocate GST
exemption to the transfer or to make an
election described in section 2632(b)(3)
or (c)(5). The IRS will consider all
relevant facts and circumstances in
making this determination.

For purposes of section 2642(g)(1), the
following nonexclusive list of factors
will be used to determine whether the
interests of the Government would be
prejudiced: (1) The grant of requested
relief would permit the use of hindsight
to produce an economic advantage or
other benefit that either would not have
been available if the allocation or
election had been timely made, or that
results from the selection of one out of
a number of alternatives (other than
whether or not to make an allocation or
election) that were available at the time
the allocation or election could have
been made timely; (2) if the transferor or
the executor of the transferor’s estate
delayed the filing of the request for
relief with the intent to deprive the IRS
of sufficient time (by reason of the
expiration or the impending expiration
of the applicable statute of limitations or
otherwise) to challenge the claimed
identity of the transferor, the value of
the transferred property that is the
subject of the requested relief, or any
other aspect of the transfer that is
relevant for transfer tax purposes; and
(3) a determination by the IRS that, in
the event of a grant of relief under
section 2642(g)(1), it would be
unreasonably disruptive or difficult to
adjust the GST tax consequences of a
taxable termination or a taxable
distribution that occurred between the
time for making a timely allocation of
GST exemption or a timely election
described in section 2632(b)(3) or (c)(5)
and the time at which the request for
relief under section 2642(g)(1) was filed.
The IRS will consider all relevant facts
and circumstances in making this
determination.

Relief under section 2642(g)(1) will
not be granted when the standard of
reasonableness, good faith and lack of
prejudice to the interests of the
Government is not met. This standard is
not met in the following situations: (1)
The transferor or the executor of the
transferor’s estate made an allocation of
GST exemption as described in
§26.2632—1(b)(4)(ii)(A)(1), or an
election under section 2632(b)(3) or
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(c)(5), on a timely filed Federal gift or
estate tax return, and the relief
requested would decrease or revoke that
allocation or election; (2) the transferor
or the transferor’s executor delayed in
requesting relief in order to preclude the
IRS, as a practical matter, from
challenging the identity of the
transferor, the value of the transferred
interest on the Federal estate or gift tax
return, or any other aspect of the
transaction that is relevant for Federal
estate or gift tax purposes; (3) the action
or inaction that is the subject of the
request for relief reflected or
implemented the decision with regard
to the allocation of GST exemption or an
election described in section 2632(b)(3)
or (c)(5) that was made by the transferor
or executor of the transferor’s estate who
had been accurately informed in all
material respects by a qualified tax
professional retained or employed by
either (or both) of them; or (4) the IRS
determines that the transferor’s request
is an attempt to benefit from hindsight.

A request for relief under section
2642(g)(1) does not reopen, suspend or
extend the period of limitations on
assessment of any estate, gift, or GST tax
under section 6501. Thus, the IRS may
request that the transferor or the
transferor’s executor consent under
section 6501(c)(4) to extend the period
of limitations on assessment of any or
all gift and GST taxes on the transfer(s)
for which relief under section 2642(g)(1)
has been requested. The transferor or
the transferor’s executor has the right to
refuse to extend the period of
limitations, or to limit such extension to
particular issues or to a particular
period of time. See section
6501(c)(4)(B).

If the grant of relief under section
2642(g)(1) results in a potential tax
refund claim, no refund will be paid or
credited to the taxpayer or the
taxpayer’s estate if, at the time of filing
the request for relief, the period of
limitations for filing a claim for a credit
or refund of Federal gift, estate, or GST
tax under section 6511 on the transfer
for which relief is granted has expired.

Relief provided under section
2642(g)(1) will be granted through the
IRS letter ruling program.

Proposed Effective Date

Section 26.2642-7 applies to requests
for relief filed on or after the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register.

Availability of IRS Documents

The IRS notice and revenue procedure
cited in this preamble are published in

the Cumulative Bulletin and are
available at http://www.irs.gov.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required.
Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. chapter 6), it is
hereby certified that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The applicability of this rule is
limited to individuals (or their estates)
and trusts, which are not small entities
as defined by the RFA (5 U.S.C. 601).
Although it is anticipated that there may
be a beneficial economic impact for
some small entities, including entities
that provide tax and legal services that
assist individuals in the private letter
ruling program, any benefit to those
entities would be indirect. Further, this
indirect benefit will not affect a
substantial number of these small
entities because only a limited number
of individuals (or their estates) and
trusts would submit a private letter
ruling request under this rule.
Therefore, only a small fraction of tax
and legal services entities would
generate business or benefit from this
rule. Accordingly, a regulatory
flexibility analysis is not required.
Pursuant to section 7805(f) of the Code,
this regulation has been submitted to
the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
entities.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The IRS
and Treasury Department request
comments on the clarity of the proposed
rules and also on how they can be made
easier to understand. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for August 5, 2008 in the IRS
auditorium. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
more information about having your
name placed on the list to attend the

hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written (a signed original
and eight (8) copies) or electronic
comments by July 16, 2008 and an
outline of the topics to be discussed and
the time to be devoted to each topic by
July 15, 2008. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
regulations is Theresa M. Melchiorre,
Office of Chief Counsel, IRS.

List of Subjects

26 CFR Part 26

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 26 and 301
are proposed to be amended as follows:

PART 26—GENERATION-SKIPPING
TRANSFER TAX REGULATIONS
UNDER THE TAX REFORM ACT OF
1986

Paragraph 1. The authority citation
for part 26 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *
Section 26.2642-7 also issued under 26
U.S.C. 2642(g) * * *

Par. 2. Section 26.2642-7 is added to
read as follows:

§26.2642-7 Relief under section
2642(g)(1).

(a) In general. Under section
2642(g)(1)(A), the Secretary has the
authority to issue regulations describing
the circumstances in which a transferor,
as defined in section 2652(a), or the
executor of a transferor’s estate, as
defined in section 2203, will be granted
an extension of time to allocate
generation-skipping transfer (GST)
exemption as described in sections
2642(b)(1) and (2). The Secretary also
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has the authority to issue regulations
describing the circumstances under
which a transferor or the executor of a
transferor’s estate will be granted an
extension of time to make the elections
described in section 2632(b)(3) and
(c)(5). Section 2632(b)(3) provides that
an election may be made by or on behalf
of a transferor not to have the
transferor’s GST exemption
automatically allocated under section
2632(b)(1) to a direct skip, as defined in
section 2612(c), made by the transferor
during life. Section 2632(c)(5)(A)(i)
provides that an election may be made
by or on behalf of a transferor not to
have the transferor’s GST exemption
automatically allocated under section
2632(c)(1) to an indirect skip, as defined
in section 2632(c)(3)(A), or to any or all
transfers made by such transferor to a
particular trust. Section 2632(c)(5)(A)(ii)
provides that an election may be made
by or on behalf of a transferor to treat
any trust as a GST trust, as defined in
section 2632(c)(3)(B), for purposes of
section 2632(c) with respect to any or all
transfers made by that transferor to the
trust. This section generally describes
the factors that the Internal Revenue
Service (IRS) will consider when an
extension of time is sought by or on
behalf of a transferor to timely allocate
GST exemption and/or to make an
election under section 2632(b)(3) or
(c)(5). Relief provided under this section
will be granted through the IRS letter
ruling program. See paragraph (h) of this
section.

(b) Effect of Relief. If an extension of
time to allocate GST exemption is
granted under this section, the
allocation of GST exemption will be
considered effective as of the date of the
transfer, and the value of the property
transferred for purposes of chapter 11 or
chapter 12 will determine the amount of
GST exemption to be allocated. If an
extension of time to elect out of the
automatic allocation of GST exemption
under section 2632(b)(3) or (c)(5) is
granted under this section, the election
will be considered effective as of the
date of the transfer. If an extension of
time to elect to treat any trust as a GST
trust under section 2632(c)(5)(A)(ii) is
granted under this section, the election
will be considered effective as of the
date of the first (or each) transfer
covered by that election.

(c) Limitation on relief. The amount of
GST exemption that may be allocated to
a transfer as the result of relief granted
under this section is limited to the
amount of the transferor’s unused GST
exemption under section 2631(c) as of
the date of the transfer. Thus, if, by the
time of the making of the allocation or
election pursuant to relief granted under

this section, the GST exemption amount
under section 2631(c) has increased to
an amount in excess of the amount in
effect for the date of the transfer, no
portion of the increased amount may be
applied to that earlier transfer by reason
of the relief granted under this section.

(d) Basis for determination—(1) In
general. Requests for relief under this
section will be granted when the
transferor or the executor of the
transferor’s estate provides evidence
(including the affidavits described in
paragraph (h) of this section) to
establish to the satisfaction of the IRS
that the transferor or the executor of the
transferor’s estate acted reasonably and
in good faith, and that the grant of relief
will not prejudice the interests of the
Government. Paragraphs (d)(2) and
(d)(3) of this section set forth
nonexclusive lists of factors the IRS will
consider in determining whether this
standard of reasonableness, good faith,
and lack of prejudice to the interests of
the Government has been met so that
such relief will be granted. In making
this determination, IRS will consider
these factors, as well as all other
relevant facts and circumstances.
Paragraph (e) of this section sets forth
situations in which this standard has
not been met and, as a result, in which
relief under this section will not be
granted.

(2) Reasonableness and good faith.
The following is a nonexclusive list of
factors that will be considered to
determine whether the transferor or the
executor of the transferor’s estate acted
reasonably and in good faith for
purposes of this section:

(i) The intent of the transferor to
timely allocate GST exemption to a
transfer or to timely make an election
under section 2632(b)(3) or (c)(5), as
evidenced in the trust instrument, the
instrument of transfer, or other relevant
documents contemporaneous with the
transfer, such as Federal gift and estate
tax returns and correspondence. This
may include evidence of the intended
GST tax status of the transfer or the trust
(for example, exempt, non-exempt, or
partially exempt), or more explicit
evidence of intent with regard to the
allocation of GST exemption or the
election under section 2632(b)(3) or
(c)(5).

(ii) Intervening events beyond the
control of the transferor or of the
executor of the transferor’s estate as the
cause of the failure to allocate GST
exemption to a transfer or the failure to
make an election under section
2632(b)(3) or (c)(5).

(iii) Lack of awareness by the
transferor or the executor of the
transferor’s estate of the need to allocate

GST exemption to the transfer, despite
the exercise of reasonable diligence,
taking into account the experience of
the transferor or the executor of the
transferor’s estate and the complexity of
the GST issue, as the cause of the failure
to allocate GST exemption to a transfer
or to make an election under section
2632(b)(3) or (c)(5).

(iv) Consistency by the transferor with
regard to the allocation of the
transferor’s GST exemption (for
example, the transferor’s consistent
allocation of GST exemption to transfers
to skip persons or to a particular trust,
or the transferor’s consistent election
not to have the automatic allocation of
GST exemption apply to transfers to one
or more trusts or skip persons pursuant
to section 2632(b)(3) or (c)(5)). Evidence
of consistency may be less relevant if
there has been a change of
circumstances or change of trust
beneficiaries that would otherwise
explain a deviation from prior GST
exemption allocation decisions.

(v) Reasonable reliance by the
transferor or the executor of the
transferor’s estate on the advice of a
qualified tax professional retained or
employed by one or both of them and,
in reliance on or consistent with that
advice, the failure of the transferor or
the executor to allocate GST exemption
to the transfer or to make an election
described in section 2632(b)(3) or (c)(5).
Reliance on a qualified tax professional
will not be considered to have been
reasonable if the transferor or the
executor of the transferor’s estate knew
or should have known that the
professional either—

(A) Was not competent to render
advice on the GST exemption; or

(B) Was not aware of all relevant facts.

(3) Prejudice to the interests of the
Government. The following is a
nonexclusive list of factors that will be
considered to determine whether the
interests of the Government would be
prejudiced for purposes of this section:

(i) The interests of the Government
would be prejudiced to the extent to
which the request for relief is an effort
to benefit from hindsight. The interests
of the Government would be prejudiced
if the IRS determines that the requested
relief is an attempt to benefit from
hindsight rather than to achieve the
result the transferor or the executor of
the transferor’s estate intended at the
time when the transfer was made. A
factor relevant to this determination is
whether the grant of the requested relief
would permit an economic advantage or
other benefit that would not have been
available if the allocation or election
had been timely made. Similarly, there
would be prejudice if a grant of the
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requested relief would permit an
economic advantage or other benefit
that results from the selection of one out
of a number of alternatives (other than
whether or not to make an allocation or
election) that were available at the time
the allocation or election could have
been timely made, if hindsight makes
the selected alternative more beneficial
than the other alternatives. Finally, in a
situation where the only choices were
whether or not to make a timely
allocation or election, prejudice would
exist if the transferor failed to make the
allocation or election in order to wait to
see (thus, with the benefit of hindsight)
whether or not the making of the
allocation of exemption or election
would be more beneficial.

(ii) The timing of the request for relief
will be considered in determining
whether the interests of the Government
would be prejudiced by granting relief
under this section. The interests of the
Government would be prejudiced if the
transferor or the executor of the
transferor’s estate delayed the filing of
the request for relief with the intent to
deprive the IRS of sufficient time to
challenge the claimed identity of the
transferor of the transferred property
that is the subject of the request for
relief, the value of that transferred
property for Federal gift or estate tax
purposes, or any other aspect of the
transfer that is relevant for Federal gift
or estate tax purposes. The fact that any
period of limitations on the assessment
or collection of transfer taxes has
expired prior to the filing of a request
for relief under this section, however,
will not by itself prohibit a grant of
relief under this section. Similarly, the
combination of the expiration of any
such period of limitations with the fact
that the asset or interest was valued for
transfer tax purposes with the use of a
valuation discount will not by itself
prohibit a grant of relief under this
section.

(iii) The occurrence and effect of an
intervening taxable termination or
taxable distribution will be considered
in determining whether the interests of
the Government would be prejudiced by
granting relief under this section. The
interests of the Government may be
prejudiced if a taxable termination or
taxable distribution occurred between
the time for making a timely allocation
of GST exemption or a timely election
described in section 2632(b)(3) or (c)(5)
and the time at which the request for
relief under this section was filed. The
impact of a grant of relief on (and the
difficulty of adjusting) the GST tax
consequences of that intervening
termination or distribution will be
considered in determining whether the

occurrence of a taxable termination or
taxable distribution constitutes
prejudice.

(e) Situations in which the standard of
reasonableness, good faith, and lack of
prejudice to the interests of the
Government has not been met. Relief
under this section will not be granted if
the IRS determines that the transferor or
the executor of the transferor’s estate
has not acted reasonably and in good
faith, and/or that the grant of relief
would prejudice the interests of the
Government. The following situations
provide illustrations of some
circumstances under which the
standard of reasonableness, good faith,
and lack of prejudice to the interests of
the Government has not been met, and
as a result, in which relief under this
section will not be granted:

(1) Timely allocations and elections.
Relief will not be granted under this
section to decrease or revoke a timely
allocation of GST exemption as
described in § 26.2632—1(b)(4)(@11)(A)(1),
or to revoke an election under section
2632(b)(3) or (c)(5) made on a timely
filed Federal gift or estate tax return.

(2) Timing. Relief will not be granted
if the transferor or executor delayed the
filing of the request for relief with the
intent to deprive the IRS of sufficient
time to challenge the claimed identity of
the transferor or the valuation of the
transferred property for Federal gift or
estate tax purposes. (However, see
paragraph (d)(3)(ii) of this section for
examples of facts which alone do not
constitute prejudice.)

(3) Failure after being accurately
informed. Relief will not be granted
under this section if the decision made
by the transferor or the executor of the
transferor’s estate (who had been
accurately informed in all material
respects by a qualified tax professional
retained or employed by either (or both)
of them with regard to the allocation of
GST exemption or an election described
in section 2632(b)(3) or (c)(5)) was
reflected or implemented by the action
or inaction that is the subject of the
request for relief.

(4) Hindsight. Relief under this
section will not be granted if the IRS
determines that the requested relief is
an attempt to benefit from hindsight
rather than an attempt to achieve the
result the transferor or the executor of
the transferor’s estate intended when
the transfer was made. One factor that
will be relevant to this determination is
whether the grant of relief will give the
transferor the benefit of hindsight by
providing an economic advantage that
may not have been available if the
allocation or election had been timely
made. Thus, relief will not be granted if

that relief will shift GST exemption
from one trust to another trust unless
the beneficiaries of the two trusts, and
their respective interests in those trusts,
are the same. Similarly, relief will not
be granted if there is evidence that the
transferor or executor had not made a
timely allocation of the exemption in
order to determine which of the various
trusts achieved the greatest asset
appreciation before selecting the trust
that should have a zero inclusion ratio.

(f) Period of limitations under section
6501. A request for relief under this
section does not reopen, suspend, or
extend the period of limitations on
assessment or collection of any estate,
gift, or GST tax under section 6501.
Thus, the IRS may request that the
transferor or the transferor’s executor
consent, under section 6501(c)(4), to an
extension of the period of limitation on
assessment or collection of any or all
gift and GST taxes for the transfer(s) that
are the subject of the requested relief.
The transferor or the transferor’s
executor has the right to refuse to
extend the period of limitations, or to
limit such extension to particular issues
or to a particular period of time. See
section 6501(c)(4)(B).

(g) Refunds. The filing of a request for
relief under section 2642(g)(1) with the
IRS does not constitute a claim for
refund or credit of an overpayment and
no implied right to refund will arise
from the filing of such a request for
relief. Similarly, the filing of such a
request for relief does not extend the
period of limitations under section 6511
for filing a claim for refund or credit of
an overpayment. In the event the grant
of relief under section 2642(g)(1) results
in a potential claim for refund or credit
of an overpayment, no such refund or
credit will be allowed to the taxpayer or
to the taxpayer’s estate if the period of
limitations under section 6511 for filing
a claim for a refund or credit of the
Federal gift, estate, or GST tax that was
reduced by the granted relief has
expired. The period of limitations under
section 6511 is generally the later of
three years from the time the original
return is filed or two years from the time
the tax was paid. If the IRS and the
taxpayer agree to extend the period for
assessment of tax, the period for filing
a claim for refund or credit will be
extended. Section 6511(c). The taxpayer
or the taxpayer’s estate is responsible for
preserving any potential claim for
refund or credit. A taxpayer who seeks
and is granted relief under section
2642(g)(1) will not be regarded as
having filed a claim for refund or credit
by requesting such relief. In order to
preserve a right of refund or credit, the
taxpayer or the executor of the
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taxpayer’s estate also must file before
the expiration of the period of
limitations under section 6511 for filing
such a claim any required forms for
requesting a refund or credit in
accordance with the instructions to such
forms and applicable regulations.

(h) Procedural requirements—(1)
Letter ruling program. The relief
described in this section is provided
through the IRS’s private letter ruling
program. See Revenue Procedure 2008—
1 (2008-1 IRB 1), or its successor,
(which are available at http://
www.irs.gov). Requests for relief under
this section that do not meet the
requirements of § 301.9100-2 of this
chapter must be made under the rules
of this section.

(2) Affidavit and declaration of
transferor or the executor of the
transferor’s estate—(i) The transferor or
the executor of the transferor’s estate
must submit a detailed affidavit
describing the events that led to the
failure to timely allocate GST exemption
to a transfer or the failure to timely elect
under section 2632(b)(3) or (c)(5), and
the events that led to the discovery of
the failure. If the transferor or the
executor of the transferor’s estate relied
on a tax professional for advice with
respect to the allocation or election, the
affidavit must describe—

(A) The scope of the engagement;

(B) The responsibilities the transferor
or the executor of the transferor’s estate
believed the professional had assumed,
if any; and

(C) The extent to which the transferor
or the executor of the transferor’s estate
relied on the professional.

(ii) Attached to each affidavit must be
copies of any writing (including,
without limitation, notes and e-mails)
and other contemporaneous documents
within the possession of the affiant
relevant to the transferor’s intent with
regard to the application of GST tax to
the transaction for which relief under
this section is being requested.

(iii) The affidavit must be
accompanied by a dated declaration,
signed by the transferor or the executor
of the transferor’s estate that states:
“Under penalties of perjury, I declare
that I have examined this affidavit,
including any attachments thereto, and
to the best of my knowledge and belief,
this affidavit, including any attachments
thereto, is true, correct, and complete. In
addition, under penalties of perjury, I
declare that I have examined all the
documents included as part of this
request for relief, and, to the best of my
knowledge and belief, these documents
collectively contain all the relevant facts
relating to the request for relief, and

such facts are true, correct, and
complete.”

(3) Affidavits and declarations from
other parties—(i) The transferor or the
executor of the transferor’s estate must
submit detailed affidavits from
individuals who have knowledge or
information about the events that led to
the failure to allocate GST exemption or
to elect under section 2632(b)(3) or
(c)(5), and/or to the discovery of the
failure. These individuals may include
individuals whose knowledge or
information is not within the personal
knowledge of the transferor or the
executor of the transferor’s estate. The
individuals described in paragraph
(h)(3)(i) of this section must include—

(A) Each agent or legal representative
of the transferor who participated in the
transaction and/or the preparation of the
return for which relief is being
requested;

(B) The preparer of the relevant
Federal estate and/or gift tax return(s);

(C) Each individual (including an
employee of the transferor or the
executor of the transferor’s estate) who
made a substantial contribution to the
preparation of the relevant Federal
estate and/or gift tax return(s); and

(D) Each tax professional who advised
or was consulted by the transferor or the
executor of the transferor’s estate with
regard to any aspect of the transfer, the
trust, the allocation of GST exemption,
and/or the election under section
2632(b)(3) or (c)(5).

(i1) Each affidavit must describe the
scope of the engagement and the
responsibilities of the individual as well
as the advice or service(s) the individual
provided to the transferor or the
executor of the transferor’s estate.

(iii) Attached to each affidavit must be
copies of any writing (including,
without limitation, notes and e-mails)
and other contemporaneous documents
within the possession of the affiant
relevant to the transferor’s intent with
regard to the application of GST tax to
the transaction for which relief under
this section is being requested.

(iv) Each affidavit also must include
the name, and current address of the
individual, and be accompanied by a
dated declaration, signed by the
individual that states: “Under penalties
of perjury, I declare that I have personal
knowledge of the information set forth
in this affidavit, including any
attachments thereto. In addition, under
penalties of perjury, I declare that I have
examined this affidavit, including any
attachments thereto, and, to the best of
my knowledge and belief, the affidavit
contains all the relevant facts of which
I am aware relating to the request for
relief filed by or on behalf of [transferor

or the executor of the transferor’s
estate], and such facts are true, correct,
and complete.”

(v) If an individual who would be
required to provide an affidavit under
paragraph (h)(3)(i) of this section has
died or is not competent, the affidavit
required under paragraph (h)(2) of this
section must include a statement to that
effect, as well as a statement describing
the relationship between that individual
and the transferor or the executor of the
transferor’s estate and the information
or knowledge the transferor or the
executor of the transferor’s estate
believes that individual had about the
transfer, the trust, the allocation of
exemption, or the election. If an
individual who would be required to
provide an affidavit under paragraph
(h)(3)(i) of this section refuses to
provide the transferor or the executor of
the transferor’s estate with such an
affidavit, the affidavit required under
paragraph (h)(2) of this section must
include a statement that the individual
has refused to provide the affidavit, a
description of the efforts made to obtain
the affidavit from the individual, the
information or knowledge the transferor
or the executor of the transferor’s estate
believes the individual had about the
transfer, and the relationship between
the individual and the transferor or the
executor of the transferor’s estate.

(i) Effective/applicability date.
Section 26.2642—7 applies to requests
for relief filed on or after the date of
publication of the Treasury decision
adopting these proposed rules as final
regulations in the Federal Register.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 3. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 4. Section 301.9100-3 is
amended by adding a new paragraph (g)
to read as follows:

§301.9100-3 Other extensions.

* * * * *

(g) Relief under section 2642(g)(1)—
(1) Procedures. The procedures set forth
in this section are not applicable for
requests for relief under section
2642(g)(1). For requests for relief under
section 2642(g)(1), see § 26.2642-7.

(2) Effective/applicability date.
Paragraph (g) of this section applies to
requests for relief under section
2642(g)(1) filed on or after the date of
publication of the Treasury decision
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adopting these rules as final regulations
in the Federal Register.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E8—8033 Filed 4-16-08; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-141998-06]

RIN 1545-BG13

Withdrawal of Regulations Under Old
Section 6323(b)(10)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations related to the
validity and priority of the Federal tax
lien against certain persons under
section 6323 of the Internal Revenue
Code (the Code). The proposed
regulations update the corresponding
Treasury Regulations in various
respects. The proposed regulations
reflect the adjustment within section
6323(b) of certain dollar amounts as
well as the amendment of section
6323(b)(10) by the IRS Restructuring
and Reform Act of 1998 (RRA 1998). In
addition, the proposed regulations
amend the existing regulations under
section 6323(c), (g), and (h) to reflect
that a notice of Federal tax lien (NFTL)
is not treated as meeting the filing
requirements until it is both filed and
indexed in the office designated by the
state (in the case of real property located
in a state where a deed is not valid
against a purchaser until the filing of
such deed has been entered and
recorded in the public index); the lien
will be extinguished if an NFTL
contains a certificate of release and the
NFTL is not timely refiled; and current
law provides the IRS with a 10-year
period to collect an assessed tax. The
proposed regulations also make changes
to the existing regulations under section
6323(f) to clarify the IRS’s authority to
file NFTLs electronically. Finally, the
proposed regulations make incidental
changes throughout the existing
regulations under section 6323 to make
the dates in the examples more
contemporaneous with the present and
to remove language deemed no longer
necessary.

DATES: Written or electronic comments
and requests for a public hearing must
be received by June 16, 2008.
ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-141998-06), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to CC:PA:LPD:PR (REG-141998-06),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC 20224, or via the
Federal eRulemaking Portal at
www.regulations.gov (IRS—141998-06).
FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Debra A.
Kohn at (202) 622-7985; concerning
submissions of comments and the
hearing, Regina Johnson at (202) 622—
7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Procedure and
Administration Regulations (26 CFR
part 301) under section 6323 of the
Code. If any person liable for tax
neglects or refuses to pay after demand,
the amount of that tax is a lien in favor
of the United States against all property
and rights to property of such person
under section 6321. Section 6323
provides that a Federal tax lien is only
valid against certain persons if an NFTL
is filed and addresses generally the
validity and priority of the Federal tax
lien against such persons. Section
6323(b) and (c) addresses the protection
of certain interests even though an
NFTL has been filed. Section 6323(f)
prescribes the place for filing and the
form of an NFTL. Section 6323(g)
addresses the refiling of an NFTL.
Section 6323(h) contains definitions of
certain terms used throughout section
6323.

Since 1976, there have been
numerous amendments to section 6323
that are not reflected in the existing
regulations. Section 6323(b)(10) has
been amended by RRA 1998. In
addition, several subsections of section
6323(b) have been amended to increase
the dollar amounts these sections
reference. Also, section 6323(f)(4) was
amended by the Revenue Act of 1978 to
provide that an NFTL does not meet the
filing requirements with respect to real
property until the filing is entered and
recorded in a public index maintained
by the state if the laws of the state
provide that a deed is not valid against
a purchaser unless it is recorded in a
public index. Moreover, section 6502,
the statute that governs the period the

IRS has to take collection action
(referenced in various places throughout
§301.6323(g)-1(c)), was amended by the
Revenue Act of 1990 to change the
period from six years to 10 years.

There have also been several changes
to IRS practice that are not reflected in
the existing regulations. Section
301.6323(f)-1(d)(2) of the existing
regulations provides that an NFTL may
be filed electronically if the state in
which it is being filed permits electronic
filing. Whether a state ““permits”
electronic filing of NFTLs has been
subject to varying interpretations, thus
casting doubt on the validity of NFTLs
filed electronically in jurisdictions that
do not specifically provide for
electronic filing. However, the
requirements for proper filing of liens
are a matter of Federal, not state, law.
United States v. Union Cent. Life Ins.
Co., 368 U.S. 291, 82 S. Ct. 349, 7 L. Ed.
2d 294 (1961). Thus, the IRS already
possesses the authority to dictate the
form and content of its NFTLs. The
proposed regulations remove the
“permits” language so that they
correctly reflect the IRS’s authority to
file NFTLs electronically.

Section 301.6323(g)-1(a)(3) and (4) of
the existing regulations states that the
IRS may refile an NFTL once the filing
period has elapsed and that failure to
refile within the specified period does
not affect the existence of the lien. The
existing regulations also provide that
failure to refile during the specified
period does not affect the NFTL with
respect to property that is the subject
matter of a suit or that was levied upon
prior to the expiration of the required
refiling period. These provisions
concerning the effect of a failure to refile
are, to some extent, inconsistent with
current IRS practice. Most filed NFTLs
now contain a certificate of release that
automatically releases the lien as of the
date the NFTL prescribes, which is the
date at the end of the required refiling
period. Therefore, if the IRS does not
refile an NFTL within the specified
period, the certificate of release
contained in the NFTL extinguishes the
lien. The proposed regulations update
the regulations under section 6323 to
reflect these changes in IRS practice.

The Code currently provides a 10-year
period for instituting a proceeding in
court or serving a levy to collect an
assessed tax liability, while
§301.6323(g)-1(c) of the existing
regulations references the 6-year period
that existed until 1990. The proposed
regulations update § 301.6323(g)-1(c) to
reflect this change in the law.

The proposed regulations also update
the regulations under section 6323(h) to
reflect changes made by the Uniform
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Commercial Code (UCC). Section 9—
312(a) of the UCC, as adopted by most
states in 2001, now provides that a
security interest in chattel paper,
negotiable documents, instruments, or
investment property may be perfected
by filing.

The proposed regulations also make
various incidental changes throughout
the § 301.6323 regulations.

Explanation of Provisions

I. Adjustment of Dollar Amounts

Under section 6323(b) of the Code, a
Federal tax lien is not valid against
certain interests even though an NFTL
has been filed.

Section 6323(b)(4) includes, as one
such interest, certain tangible personal
property purchased in a casual sale. In
1976, the purchase price of such
property was required to be less than
$250. The limit of $250 is reflected in
§301.6323(b)-1(d)(1) and in examples 1
and 3 contained in § 301.6323(b)—
1(d)(3). This limit has been raised in the
most recent amendment to section
6323(b)(4) to $1,000. The statutory limit
is indexed annually for inflation. After
indexing, the amount for 2008 is $1,320.

Section 6323(b)(7) protects a
mechanic’s lienor with respect to
residential property subject to the
mechanic’s lien. In 1976, the protection
extended to such property was limited
to an amount not more than $1,000. The
limit of $1,000 is reflected in
§301.6323(b)-1(g)(1) and in the
examples contained in § 301.6323(b)—
1(g)(2). This amount was raised to
$5,000 in the most recent amendment to
section 6323(b)(7). The statutory limit is
indexed annually for inflation. After
indexing, the amount for 2008 is $6,600.
The proposed regulations update
§ 301.6323(b)-1(d) and (g) to make the
dollar limits consistent with those
applicable under the current version of
section 6323(b)(4) and (7).

Section 301.6323(b)-1(d)(3), Example
3, references a $500 limit on household
goods exempt from levy, citing Treas.
Reg. § 301.6334—1(a)(2). Section
301.6334-1(a)(2) is the regulation under
I.R.C. §6334(a)(2). The amount reflected
in section 6334(a)(2) as set forth in the
most recent version of the Code is
$6,250. The amounts in both section
6334(a)(2) and the corresponding
regulation are indexed annually for
inflation. After indexing, the applicable
amount for 2008 is $7,900. Accordingly,
§301.6323(b)-1(d)(3), Example 3, is
amended to make the reference to the
limit on household goods exempt from
levy consistent with the amounts
applicable in section 6334(a)(2) and
§301.6334—1(a)(2).

II. Removal of Protection for Passbook
Loans

Section 6323(b)(10) currently protects
from a Federal tax lien certain
institutions holding deposit-secured
loans, to the extent of any loan made
without actual notice or knowledge of
the Federal tax lien. Prior to the
enactment of RRA 1998, section
6323(b)(10) was entitled “passbook
loans” and protected from a Federal tax
lien an institution granting a loan
without actual notice or knowledge of
the Federal tax lien, if the loan was
secured by an account evidenced by a
passbook and if the lending institution
was continuously in possession of the
passbook from the time the loan was
made. Section 301.6323(b)—1(j) reflects
this language and, in addition, includes
both a definition of ““passbook’ and an
example of the provision’s operation.

The amendment of section
6323(b)(10) renders the language in the
regulations pertaining to passbook
accounts obsolete. Because leaving
§301.6323(b)-1(j) in place is misleading
and unnecessary in light of the
amendment of section 6323(b)(10), the
proposed regulations remove
§301.6323(b)-1(j).

III. Clarification of Language
Authorizing IRS To File NFTLs
Electronically

Section 301.6323(f)—1(d)(2) sets forth
a definition of a Form 668, the form
that, when filed, serves as an NFTL.
This section includes NFTLs filed by
electronic or magnetic media “if a state
in which [an NFTL] is filed permits a
notice of Federal tax lien to be filed by
the use of an electronic or magnetic
medium.”

Most local recording offices now have
the technological capability to accept
electronically-filed NFTLs. The
proposed regulations amend
§301.6323(f)-1(d)(2) to provide that a
Form 668 may be filed either in paper
form or electronically. In addition, the
proposed regulations specifically define
transmission by fax and e-mail as
electronic, as opposed to paper, filings.
The regulations as amended reflect the
IRS’s authority to file NFTLs
electronically in all situations and allow
the IRS to work with local jurisdictions
to receive electronically-filed NFTLs if
they have the capacity to do so without
obtaining permission from the state.

IV. Revision of Language on Late
Refiling of NFTLs

Section 301.6323(g)-1(a) sets forth
general principles pertaining to refiling
NFTLs. Section 301.6323(g)-1(a)(1)
provides in part that if two or more

NFTLs are filed with respect to a
particular tax assessment, the failure to
refile during the specified period in
respect to one of the notices does not
affect the effectiveness of the refiling of
any other NFTL. Section 301.6323(g)—
1(a)(3) states in part that the failure to
refile an NFTL during the required filing
period does not affect the effectiveness
of the notice with respect to property
that is the subject matter of a suit or that
has been levied upon prior to the
expiration of the filing period. Section
301.6323(g)-1(a)(4), as well as several of
the examples in § 301.6323(g)-1(b)(3)
and (c)(3), suggest that a lien may
continue to exist when an NFTL is not
refiled. These provisions are, to some
extent, inconsistent with current IRS
practice. Most NFTLs now contain a
certificate of release that automatically
becomes effective on the date prescribed
in the NFTL, which is the date the
required refiling period ends. Therefore,
if an NFTL that contains a certificate of
release is not timely refiled in each
jurisdiction where it was originally
filed, the lien self-releases and is
extinguished in all jurisdictions. See
LR.C. §6325(f)(1)(A). The
extinguishment of the lien invalidates
NFTLs filed in other jurisdictions and
requires the IRS to file certificates of
revocation, as well as new NFTLs, in
each jurisdiction where NFTLs were
previously filed.

The proposed regulations amend
these provisions to provide that, with
respect to an NFTL that includes a
certificate of release, failure to timely
refile the NFTL in any jurisdiction
where it was originally filed
extinguishes the lien, and that when an
NFTL is filed in more than one
jurisdiction, certificates of revocation as
well as new NFTLs must be filed in all
the jurisdictions for the lien to be
reinstated.

V. Revision of References to 6-Year
Collection Period

Section 6502 generally affords a 10-
year period for instituting a proceeding
in court or serving a levy to collect a
properly assessed tax. The period
section 6502 allowed for taking these
collection actions was, until 1990, six
years. The existing regulations under
section 6323(g) do not reflect this
change. Instead, subsections (b) and (c)
of §301.6323(g)-1, which addresses
refiling of NFTLs, imply that the
applicable period for collection is six
years. Example 5 of § 301.6323(g)-
1(b)(3) references the 6-year period. In
addition, several references to a 6-year
collection period occur in
§301.6323(g)-1(c)(1), and additional
references to the 6-year period occur in
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Example 1 in § 301.6323(g)-1(c)(3). The
proposed regulations update

§ 301.6323(g)—1(c) to reflect this change
in the law.

VI. Incidental Updates

Various references and dates
contained in the regulations under
section 6323 have been rendered
obsolete since 1976. The proposed
regulations update various provisions
throughout the § 301.6323 regulations to
make dates more contemporaneous with
the present and remove language
deemed no longer necessary. In
addition, the proposed regulations
remove all references to Internal
Revenue Service district directors, as
these positions were eliminated by the
Internal Revenue Service reorganization
implemented pursuant to RRA 1998.

Proposed Effective Date

These regulations are proposed to
generally apply with respect to any
NFTL filed on or after the date that
these regulations are published as final
regulations in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are timely submitted to the IRS. The
IRS and Treasury Department request
comments on the clarity of the proposed
rules and how they may be made easier
to understand. All comments will be
available for public inspection and
copying. A public hearing will be
scheduled if requested in writing by any
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and

place for the public hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is Debra A. Kohn of the
Office of the Associate Chief Counsel
(Procedure and Administration).

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6323(b)-1 is
amended as follows:

1. Paragraph (d)(1) is revised.

2. Paragraphs (d)(3) Example 1 and
Example 3 are revised.

3. Paragraphs (g)(1), and (g)(2)
Example 1 through Example 3 are
revised.

4. Paragraphs (i)(1)(iii) and (j) are
revised.

The revisions read as follows:

§301.6323(b)-1 Protection for certain
interests even though notice filed.
* * * * *

(d) Personal property purchased in
casual sale—(1) In general. Even though
a notice of lien imposed by section 6321
is filed in accordance with
§301.6323(f)—1, the lien is not valid
against a purchaser (as defined in
§301.6323(h)-1(f)) of household goods,
personal effects, or other tangible
personal property of a type described in
§301.6334—1 (which includes wearing
apparel, school books, fuel, provisions,
furniture, arms for personal use,
livestock, and poultry (whether or not
the seller is the head of a family); and
books and tools of a trade, business, or
profession (whether or not the trade,
business, or profession of the seller)),
purchased, other than for resale, in a
casual sale for less than $1,320, effective
for 2008 and adjusted each year based
on the rate of inflation (excluding
interest and expenses described in
§301.6323(e)-1).

* * * * *

(3) * % %

Example 1. A, an attorney’s widow, sells
a set of law books for $200 to B, for B’s own

use. Prior to the sale a notice of lien was filed
with respect to A’s delinquent tax liability in
accordance with §301.6323(f)-1. B has no
actual notice or knowledge of the tax lien. In
addition, B does not know that the sale is one
of a series of sales. Because the sale is a
casual sale for less than $1,320 and involves
books of a profession (tangible personal
property of a type described in § 301.6334—
1, irrespective of the fact that A has never
engaged in the legal profession), the tax lien
is not valid against B even though a notice

of lien was filed prior to the time of B’s
purchase.

* * * * *

Example 3. In an advertisement appearing
in a local newspaper, G indicates that he is
offering for sale a lawn mower, a used
television set, a desk, a refrigerator, and
certain used dining room furniture. In
response to the advertisement, H purchases
the dining room furniture for $200. H does
not receive any information which would
impart notice of a lien, or that the sale is one
of a series of sales, beyond the information
contained in the advertisement. Prior to the
sale a notice of lien was filed with respect
to G’s delinquent tax liability in accordance
with §301.6323(f)-1. Because H had no
actual notice or knowledge that substantially
all of G’s household goods were being sold
or that the sale is one of a series of sales, and
because the sale is a casual sale for less than
$1,320, H does not purchase the dining room
furniture subject to the lien. The household
goods are of a type described in § 301.6334—
1(a)(2) irrespective of whether G is the head
of a family or whether all such household
goods offered for sale exceed $7,900 in value.
* * * * *

(g) Residential property subject to a
mechanic’s lien for certain repairs and
improvements—(1) In general. Even
though a notice of a lien imposed by
section 6321 is filed in accordance with
§301.6323(f)—1, the lien is not valid
against a mechanic’s lienor (as defined
in § 301.6323(h)-1(b)) who holds a lien
for the repair or improvement of a
personal residence if—

(i) The residence is occupied by the
owner and contains no more than four
dwelling units; and

(ii) The contract price on the prime
contract with the owner for the repair or
improvement (excluding interest and
expenses described in § 301.6323(e)-1)
is not more than $6,600, effective for
2008 and adjusted each year based on
the rate of inflation.

(iii) For purposes of paragraph
(g)(1)(ii) of this section, the amounts of
subcontracts under the prime contract
with the owner are not to be taken into
consideration for purposes of computing
the $6,600 prime contract price. It is
immaterial that the notice of tax lien
was filed before the contractor
undertakes his work or that he knew of
the lien before undertaking his work.

(2) * ok %
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Example 1. A owns a building containing
four apartments, one of which he occupies as
his personal residence. A notice of lien
which affects the building is filed in
accordance with § 301.6323(f)-1. Thereafter,
A enters into a contract with B in the amount
of $800, which includes labor and materials,
to repair the roof of the building. B purchases
roofing shingles from C for $300. B completes
the work and A fails to pay B the agreed
amount. In turn, B fails to pay C for the
shingles. Under local law, B and C acquire
mechanic’s liens on A’s building. Because
the contract price on the prime contract with
A is not more than $6,600 and under local
law B and C acquire mechanic’s liens on A’s
building, the liens of B and C have priority
over the Federal tax lien.

Example 2. Assume the same facts as in
Example 1, except that the amount of the
prime contract between A and B is $7,100.
Because the amount of the prime contract
with the owner, A, is in excess of $6,600, the
tax lien has priority over the entire amount
of each of the mechanic’s liens of B and C,
even though the amount of the contract
between B and C is $300.

Example 3. Assume the same facts as in
Example 1, except that A and B do not agree
in advance upon the amount due under the
prime contract but agree that B will perform
the work for the cost of materials and labor
plus 10 percent of such cost. When the work
is completed, it is determined that the total
amount due is $850. Because the prime
contract price is not more than $6,600 and
under local law B and C acquire mechanic’s
liens on A’s residence, the liens of B and C
have priority over the Federal tax lien.

* * * * *

(i) * % % (1) * *x %

(iii) After the satisfaction of a levy
pursuant to section 6332(b), unless and
until the Internal Revenue Service
delivers to the insuring organization a
notice (for example, another notice of
levy, a letter, etc.) executed after the
date of such satisfaction, that the lien
exists.

* * * * *

(j) Effective/applicability date. This
section applies to any notice of Federal
tax lien filed on or after the date these
regulations are published as final
regulations in the Federal Register.

Par. 3. Section 301.6323(c)-2 is
amended as follows:

1. Paragraph (d), Example 1 through
Example 5, is revised.

2. Paragraph (e) is added.

The revisions and addition read as
follows:

§301.6323(c)—2 Protection for real
property construction or improvement
financing agreements.

(d)* L

Example 1. A, in order to finance the
construction of a dwelling on a lot owned by
him, mortgages the property to B. The
mortgage, executed January 4, 2006, includes
an agreement that B will make cash

disbursements to A as the construction
progresses. On February 1, 2006, in
accordance with §301.6323(f)—1, a notice of
lien is filed and recorded in the public index
with respect to A’s delinquent tax liability.
A continues the construction, and B makes
cash disbursements on June 15, 2006, and
December 15, 2006. Under local law B’s
security interest arising by virtue of the
disbursements is protected against a
judgment lien arising February 1, 2006 (the
date of tax lien filing) out of an unsecured
obligation. Because B is the holder of a
security interest coming into existence by
reason of cash disbursements made pursuant
to a written agreement, entered into before
tax lien filing, to make cash disbursements to
finance the construction of real property, and
because B’s security interest is protected,
under local law, against a judgment lien
arising as of the time of tax lien filing out of
an unsecured obligation, B’s security interest
has priority over the tax lien.

Example 2. (i) C is awarded a contract for
the demolition of several buildings. On
March 3, 2004, C enters into a written
agreement with D which provides that D will
make cash disbursements to finance the
demolition and also provides that repayment
of the disbursements is secured by any sums
due C under the contract. On April 1, 2004,
in accordance with § 301.6323(f)-1, a notice
of lien is filed with respect to C’s delinquent
tax liability. With actual notice of the tax
lien, D makes cash disbursements to C on
August 13, September 13, and October 13,
2004. Under local law D’s security interest in
the proceeds of the contract with respect to
the disbursements is entitled to priority over
a judgment lien arising on April 1, 2004 (the
date of tax lien filing) out of an unsecured
obligation.

(ii) Because D’s security interest arose by
reason of disbursements made pursuant to a
written agreement, entered into before tax
lien filing, to make cash disbursements to
finance a contract to demolish real property,
and because D’s security interest is valid
under local law against a judgment lien
arising as of the time of tax lien filed out of
an unsecured obligation, the tax lien is not
valid with respect to D’s security interest in
the proceeds of the demolition contract.

Example 3. Assume the same facts as in
Example 2 and, in addition, assume that, as
further security for the cash disbursements,
the March 3, 2004, agreement also provides
for a security interest in all of C’s demolition
equipment. Because the protection of the
security interest arising from the
disbursements made after tax lien filing
under the agreement is limited under section
6323(c)(3) to the proceeds of the demolition
contract and because, under the
circumstances, the security interest in the
equipment is not otherwise protected under
section 6323, the tax lien will have priority
over D’s security interest in the equipment.

Example 4. (i) On January 3, 2006, F and
G enter into a written agreement, whereby F
agrees to provide G with cash disbursements,
seed, fertilizer, and insecticides as needed by
G, in order to finance the raising and
harvesting of a crop on a farm owned by G.
Under the terms of the agreement F is to have
a security interest in the crop, the farm, and

all other property then owned or thereafter
acquired by G. In accordance with
§301.6323(f)-1, on January 10, 2006, a notice
of lien is filed and recorded in the public
index with respect to G’s delinquent tax
liability. On March 3, 2006, with actual
notice of the tax lien, F makes a cash
disbursement of $5,000 to G and furnishes
him seed, fertilizer, and insecticides having
a value of $10,000. Under local law F’s
security interest, coming into existence by
reason of the cash disbursement and the
furnishing of goods, has priority over a
judgment lien arising January 10, 2006 (the
date of tax lien filing and recording in the
public index) out of an unsecured obligation.

(ii) Because F’s security interest arose by
reason of a disbursement (including the
furnishing of goods) made under a written
agreement which was entered into before tax
lien filing and which constitutes an
agreement to finance the raising or harvesting
of a farm crop, and because F’s security
interest is valid under local law against a
judgment lien arising as of the time of tax
lien filing out of an unsecured obligation, the
tax lien is not valid with respect to F’s
security interest in the crop even though a
notice of lien was filed before the security
interest arose. Furthermore, because the farm
is property subject to the tax lien at the time
of tax lien filing, F’s security interest with
respect to the farm also has priority over the
tax lien.

Example 5. Assume the same facts as in
Example 4 and in addition that on October
2, 2006, G acquires several tractors to which
F’s security interest attaches under the terms
of the agreement. Because the tractors are not
property subject to the tax lien at the time of
tax lien filing, the tax lien has priority over
F’s security interest in the tractors.

(e) Effective/applicability date. This
section applies with respect to any
notice of Federal tax lien filed on or
after the date these regulations are
published as final regulations in the
Federal Register.

Par. 4. Section 301.6323(f)-1 is
amended as follows:

1. Paragraph (d)(2) is revised.

2. Paragraph (f) is added.

The revision and addition read as
follows:

§301.6323(f)—1
form.

(d) L

(2) Form 668 defined. The term Form
668 means either a paper form or a form
transmitted electronically, including a
form transmitted by facsimile (fax) or
electronic mail (e-mail). A Form 668
must identify the taxpayer, the tax
liability giving rise to the lien, and the
date the assessment arose regardless of
the method used to file the notice of
Federal tax lien.

(f) Effective/applicability date. This
section applies with respect to any
notice of Federal tax lien filed on or

Place for filing notice;
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after the date these regulations are
published as final regulations in the
Federal Register.

Par 5. Section 301.6323(g)-1 is
amended as follows:

1. Paragraphs (a)(1), (a)(4), (b)(3)
Example 1, (b)(3) Example 5, and (c)(1)
are revised.

2. Paragraphs (a)(3), (a)(3)(i), and
(a)(3)(ii) are redesignated as paragraphs
(a)(3)(1), (a)(3)(1)(A), and (a)(3)(i)(B),
respectively.

3. The undesignated text following
newly-designated paragraph (a)(3)(i)(B)
is designated as paragraph (a)(3)(ii).

4. Newly-designated paragraph
(a)(3)(i) introductory text is revised.

5. Newly-designated paragraph
(a)(3)(1)(A) is revised.

6. Newly-designated paragraph
(a)(3)(ii) is revised.

7. Paragraph (c)(2) is removed.

8. Paragraph (c)(3) is redesignated as
paragraph (c)(2) and revised.

9. Paragraph (d) is added.

The revisions and addition read as
follows:

§301.6323(g)~1
lien.

(a) In general—(1) Requirement to
refile. In order to continue the effect of
a notice of lien, the notice must be
refiled in the place described in
paragraph (b) of this section during the
required filing period (described in
paragraph (c) of this section). If two or
more notices of lien are filed with
respect to a particular tax assessment,
and each notice of lien contains a
certificate of release that releases the
lien when the required refiling period
ends, the failure to comply with the
provisions of paragraphs (b)(1)(i) and (c)
of this section in respect to one of the
notices of lien releases the lien and
renders ineffective the refiling of any
other notice of lien.

* * * * *

(3) Effect of failure to refile. (i) If the
Internal Revenue Service fails to refile a
notice of lien in the manner described
in paragraphs (b) and (c) of this section,
the notice of lien is not effective, after
the expiration of the required filing
period, as against any person without
regard to when the interest of the person
in the property subject to the lien was
acquired. If a notice of lien contains a
certificate of release that releases the
lien at the end of the required refiling
period and the notice of lien is not
refiled during this period, the lien is
extinguished and the notice of lien is
ineffective with respect to—

(A) Property which is the subject
matter of a suit, to which the United
States is a party, commenced prior to

Refiling of notice of tax

the expiration of the required filing
period; and
* * * * *

(ii) However, if a notice of lien does
not contain a certificate of release that
releases the lien at the end of the
required refiling period, the failure to
refile during the required refiling period
will not affect the existence of the lien
nor the effectiveness of the notice with
respect to property which is the subject
matter of a suit commenced prior to the
expiration of the required refiling
period, or property which has been
levied upon prior to the expiration of
such period.

(4) Filing of new notice. If a notice of
lien is not refiled, and the notice of lien
contains a certificate of release that
automatically releases the lien when the
required refiling period ends, the lien is
released as of that date and is no longer
in existence. The Internal Revenue
Service must revoke the release before it
can file a new notice of lien. This new
filing must meet the requirements of
section 6323(f) and §301.6323(f)-1 and
is effective from the date on which such
filing is made.

(b)y* * *

(3) Examples. The following examples
illustrate the provisions of this section:

Example 1. A, a delinquent taxpayer, is a
resident of State M and owns real property
in State N. In accordance with § 301-6323—
(1), notices of lien are filed in States M and
N. The notices of lien contain certificates of
release that release the lien at the end of the
required refiling period. In order to continue
the effect of the notice of lien filed in either
M or N, the IRS must refile, during the
required refiling period, the notice of lien
with the appropriate office in M as well as
with the appropriate office in N.

* * * * *

Example 5. D, a delinquent taxpayer, is a
resident of State M and owns real property
in States N and O. In accordance with
§301.6323(f)—1, the Internal Revenue Service
files notices of lien in M, N, and O States.
Nine years and 6 months after the date of the
assessment shown on the notice of lien, D
establishes his residence in P, and at that
time the Internal Revenue Service receives
from D a notification of his change in
residence in accordance with the provisions
of paragraph (b)(2) of this section. On a date
which is 9 years and 7 months after the date
of the assessment shown on the notice of
lien, the IRS properly refiles notices of lien
in M, N, and O which refilings are sufficient
to continue the effect of each of the notices
of lien. The Internal Revenue Service is not
required to file a notice of lien in P because
D did not notify the Internal Revenue Service
of his change of residence to P more than 89
days prior to the date each of the refilings in
M, N, and O was completed.

* * * * *
(c) Required filing period—(1) In
general. For the purpose of this section,

except as provided in paragraph (c)(2) of
this section, the term required filing
period means—

(i) The 1-year period ending 30 days
after the expiration of 10 years after the
date of the assessment of the tax; and

(ii) The 1-year period ending with the
expiration of 10 years after the close of
the preceding required refiling period
for such notice of lien.

(2) Examples. The following examples
illustrate the provisions of this
paragraph:

Example 1. On March 10, 1998, an
assessment of tax is made against B, a
delinquent taxpayer, and a lien for the
amount of the assessment arises on that date.
On July 10, 1998, in accordance with
§301.6323(f)—1, a notice of lien is filed. The
notice of lien filed on July 10, 1998, is
effective through April 9, 2008. The first
required refiling period for the notice of lien
begins on April 10, 2007, and ends on April
9, 2008. A refiling of the notice of lien during
that period will extend the effectiveness of
the notice of lien filed on July 10, 1998,
through April 9, 2018. The second required
refiling period for the notice of lien begins on
April 10, 2017, and ends on April 9, 2018.

Example 2. Assume the same facts as in
Example 1, except that the Internal Revenue
Service fails to refile a notice of lien during
the first required refiling period (April 10,
2007, through April 9, 2008). A notice of lien
is filed on June 9, 2009, in accordance with
§301.6323(f)—1. This notice is ineffective if
the original notice contained a certificate of
release, as the certificate of release would
have had the effect of extinguishing the lien
as of April 10, 2008. The Internal Revenue
Service could revoke the release and file a
new notice of lien, which would be effective
as of the date it was filed.

(d) Effective/applicability date. This
section applies with respect to any
notice of Federal tax lien filed on or
after the date these regulations are
published as final regulations in the
Federal Register.

Par. 6. Section 301.6323(h)-1 is
amended as follows:

1. Paragraphs (a)(2)(ii) and (a)(3) are
revised.

2. A new paragraph (h) is added.

The revisions and addition read as
follows:

§301.6323(h)-1 Definitions.

(a) * * *

2 * * *

(ii) The following example illustrates
the application of paragraph (a)(2):

Example. (i) Under the law of State X, a
security interest in certificated securities,
negotiable documents, or instruments may be
perfected, and hence protected against a
judgment lien, by filing or by the secured
party taking possession of the collateral.
However, a security interest in such
intangible personal property is considered to
be temporarily perfected for a period of 20
days from the time the security interest
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attaches, to the extent that it arises for new
value given under an authenticated security
agreement. Under the law of X, a security
interest attaches to such collateral when
there is an agreement between the creditor
and debtor that the interest attaches, the
debtor has rights in the property, and
consideration is given by the creditor. Under
the law of X, in the case of temporary
perfection, the security interest in such
property is protected during the 20-day
period against a judgment lien arising, after
the security interest attaches, out of an
unsecured obligation. Upon expiration of the
20-day period, the holder of the security
interest must perfect its security interest
under local law.

(ii) Because the security interest is
perfected during the 20-day period against a
subsequent judgment lien arising out of an
unsecured obligation, and because filing or
the taking of possession before the
conclusion of the period of temporary
perfection is not considered, for purposes of
paragraph (a)(2)(i) of this section, to be a
requisite action which relates back to the
beginning of such period, the requirements of
this paragraph are satisfied. Because filing or
taking possession is a condition precedent to
continued perfection, filing or taking
possession of the collateral is a requisite
action to establish such priority after
expiration of the period of temporary
perfection. If there is a lapse of perfection for
failure to take possession, the determination
of when the security interest exists (for
purposes of protection against the tax lien) is
made without regard to the period of
temporary perfection.

(3) Money or money’s worth. For
purposes of this paragraph, the term
money or money’s worth includes
money, a security (as defined in
paragraph (d) of this section), tangible or
intangible property, services, and other
consideration reducible to a money
value. Money or money’s worth also
includes any consideration which
otherwise would constitute money or
money’s worth under the preceding
sentence which was parted with before
the security interest would otherwise
exist if, under local law, past
consideration is sufficient to support an
agreement giving rise to a security
interest. A firm commitment to part
with money, a security, tangible or
intangible property, services, or other
consideration reducible to a money
value does not, in itself, constitute a
consideration in money or money’s
worth. A relinquishing or promised
relinquishment of dower, curtesy, or of
a statutory estate created in lieu of
dower or curtesy, or of other marital
rights is not a consideration in money
or money’s worth. Nor is love and
affection, promise of marriage, or any
other consideration not reducible to a
money value a consideration in money

or money’s worth.
* * * * *

(h) Effective/applicability date. This
section applies as of the date these
regulations are published as final
regulations in the Federal Register.

Linda E. Stiff,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. E8—-8082 Filed 4-16-08; 8:45 am]
BILLING CODE 4830-01-P

CENTRAL INTELLIGENCE AGENCY
32 CFR Part 1900

Freedom of Information Act;
Implementation

AGENCY: Central Intelligence Agency.
ACTION: Proposed rule.

SUMMARY: Consistent with the Freedom
of Information Act (FOIA), as amended
by the “Openness Promotes
Effectiveness in our National
Government Act of 2007,” and
Executive Order 13392, the Central
Intelligence Agency (CIA) has
undertaken and completed a review of
its public FOIA regulations that govern
certain aspects of its processing of FOIA
requests. As a result of this review, the
Agency proposes to revise its FOIA
regulations to more clearly reflect the
current CIA organizational structure,
record system configuration, and FOIA
policies and practices and to eliminate
ambiguous, redundant and obsolete
regulatory provisions. As required by
the FOIA, the Agency is providing an
opportunity for interested persons to
submit comments on these proposed
regulations.

DATES: Submit comments on or before
May 19, 2008.

ADDRESSES: Submit comments in
writing to the Director of Information
Management Services, Central
Intelligence Agency, Washington, DC
20505, or by fax to 703-613-3007.

FOR FURTHER INFORMATION CONTACT:
Joseph W. Lambert, Director of
Information Management Services,
Central Intelligence Agency,
Washington, DC 20505 or by telephone,
703-613-1352.

SUPPLEMENTARY INFORMATION: Consistent
with the FOIA, as amended by the
“Openness Promotes Effectiveness in
our National Government Act of 2007,”
and Executive Order 13392, the CIA has
undertaken and completed a review of
its public FOIA regulations that govern
certain aspects of its processing of FOIA
requests. As a result of this review, the
Agency proposes to revise its FOIA
regulations to more clearly reflect the
current CIA organizational structure,

record system configuration, and FOIA
policies and practices and to eliminate
ambiguous, redundant and obsolete
regulatory provisions. These proposed
regulatory changes are intended to
enhance the administration and
operations of the Agency’s FOIA
program by increasing the transparency
and clarity of the regulations governing
the Agency’s FOIA program. The
proposed regulations would establish
the positions and responsibilities of the
Agency’s Chief FOIA Officer, the FOIA
Public Liaison and the FOIA Requester
Service Center in the Agency’s public
FOIA regulations. Following the
promulgation of Executive Order 13392,
the Director of the Central Intelligence
Agency designated a senior official to
serve as the CIA’s Chief FOIA Officer
with Agency-wide responsibility for
efficient and appropriate compliance
with the FOIA. In addition, the Agency
created a FOIA Requester Service Center
and designated FOIA Public Liaisons to
enhance the operation of the Agency’s
FOIA program and the Agency’s
responsiveness to FOIA requesters and
the public. Consistent with both
Executive Order 13392 and the
“Openness Promotes Effectiveness in
our National Government Act of 2007,”
the proposed regulations incorporate
into the CIA’s public FOIA regulations
the important functions the Agency’s
Chief FOIA Officer, the FOIA Public
Liaison and the FOIA Requester Service
Center have been performing for the
past several years. By formally
recognizing the key roles these entities
play in the Agency’s FOIA processes,
the proposed regulations promote the
administration of a citizen-centered
FOIA program and provide the public
with important information about the
assistance these entities can offer to
FOIA requesters and the public.

The proposed regulations would
eliminate current regulatory provisions
that have had the potential to cause
confusion and ambiguity and would
more clearly reflect the Agency’s current
FOIA policies and practices.

The proposed regulations would
clarify and confirm the Agency’s current
FOIA practices of processing FOIA
requests and appeals on a “first in, first
out” basis using two or more processing
queues based on the amount of work or
time or both involved and of moving a
FOIA request to the front of the
processing queue when the Agency has
granted that requester’s request for
expedited processing.

The proposed regulations would
eliminate current regulatory provisions
that have had the potential to cause
confusion and ambiguity regarding how
a requester may appeal a denial of a fee
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waiver request and how the Agency
would adjudicate that appeal. With this
change, the Agency’s public FOIA
regulations would contain clear
guidance on how requesters may
exercise their rights to appeal denials of
fee waiver requests and would remove
any ambiguity concerning the
responsibility of the Agency Release
Panel to adjudicate such appeals.

List of Subjects in 32 CFR Part 1900

Classified information, Freedom of
Information.

As stated in the preamble, the CIA
proposes to amend 32 CFR part 1900 as
follows:

PART 1900—PUBLIC ACCESS TO CIA
RECORDS UNDER THE FREEDOM OF
INFORMATION ACT (FOIA)

1. Authority citation for part 1900 is
revised to read as follows:

Authority: 50 U.S.C. 401-442; 50 U.S.C.
403a—403v; 5 U.S.C. 552; E.O. 13292, 68 FR
15315-15334, 3 CFR, 2004 Comp., p. 196—
218; E.O. 13392, 70 FR 75373-75377, 3 CFR,
2006 Comp., p. 216—200.

2. Amend § 1900.02 by adding new
paragraphs (p), (q), and (r) to read as
follows:

§1900.02 Definitions.

* * * * *

(p) Chief FOIA Officer means the
senior CIA official, at the CIA’s
equivalent of the Assistant Secretary
level, who has been designated by the
Director of the CIA to have Agency-wide
responsibility for the CIA’s efficient and
appropriate compliance with the FOIA.

(q) FOIA Requester Service Center
means the office within the CIA where
a FOIA requester may direct inquiries
regarding the status of a FOIA request or
an expression of interest he or she filed
at the CIA, requests for guidance on
narrowing or further defining the nature
or scope of his or her FOIA request, and
requests for general information about
the FOIA program at the CIA.

(r) FOIA Public Liaison means the CIA
supervisory official(s) who shall assist
in the resolution of any disputes
between a FOIA requester and the
Agency and to whom a FOIA requester
may direct a concern regarding the
service he or she has received from CIA
and who shall respond on behalf of the
Agency as prescribed in these
regulations.

3. Revise §1900.03 to revise to read as
follows:

§1900.03 Contact for general information
and requests.

(a) To file a FOIA request, an
expression of interest, or an

administrative appeal, please direct
your written communication to CIA
Information and Privacy Coordinator,
Central Intelligence Agency,
Washington, DC 20505, or via facsimile
at (703) 613-3007, in accordance with
the requirements of these regulations.

(b) To inquire about the status of a
FOIA request or an expression of
interest, to request guidance on
narrowing or further defining the nature
or scope of a FOIA request, or to obtain
general information about the FOIA
program at CIA, please direct your
inquiry to the CIA FOIA Requester
Service Center, Central Intelligence
Agency, Washington, DC 20505, via
facsimile at (703) 613—-3007, or via
telephone at (703) 613—1287. Collect
calls cannot be accepted.

(c) If you are a FOIA requester with
a concern about the service you received
from the CIA or a member of the public
with a suggestion, comment, or
complaint regarding the Agency’s
administration of the FOIA, please
direct your concern to the FOIA Public
Liaison, Central Intelligence Agency,
Washington, DC 20505, via facsimile at
(703) 613-3007, or via telephone at
(703) 613—1287. Collect calls cannot be
accepted.

4. Revise § 1900.04 to read as follows:

§1900.04 Suggestions and complaints.

The CIA remains committed to
administering a results-oriented and
citizen-centered Freedom of Information
Act program, to processing requests in
an efficient, timely and appropriate
manner, and to working with requesters
and the public to continuously improve
Agency FOIA operations. The Agency
welcomes suggestions, comments, or
complaints regarding its administration
of the FOIA. Members of the public
shall address all such communications
to the FOIA Public Liaison as specified
at 32 CFR 1900.03. The Agency will
respond as determined feasible and
appropriate under the circumstances.
Requesters seeking to raise concerns
about the service received from the CIA
FOIA Requester Service Center may
contact the FOIA Public Liaison after
receiving an initial response from the
CIA FOIA Requester Service Center. The
FOIA Public Liaison shall assist in the
appropriate resolution of any disputes
between a FOIA requester and the
Agency.

5. Revise §1900.11 to read as follows:

§1900.11 Preliminary information.
Members of the public shall address
all communications as specified at 32
CFR 1900.03. Any CIA office or CIA
personnel receiving a written
communication from a member of the

public that requests information or that
references the FOIA shall expeditiously
forward the communication to the CIA
Information and Privacy Coordinator.
CIA will not accept a request for
information under the FOIA or an
appeal of an adverse determination
submitted by a member of the public
who owes outstanding fees for
information services at this or other
federal agencies and will terminate the
processing of any pending requests
submitted by such persons to the CIA or
to another agency.

6. Revise §1900.12 to read as follows:

§1900.12 Requirements as to form and
content.

(a) Required information. Requesters
should identify their written
communication as a request for
information under the Freedom of
Information Act. Requests must
reasonably describe the records of
interest sought by the requester. This
means that the records requested must
be described sufficiently so that Agency
professionals who are familiar with the
subject area of the request are able, with
a reasonable amount of effort, to
determine which particular records are
within the scope of the request. All
requesters are encouraged to be as
specific as possible in describing the
records they are seeking by including
the date or date range, the title of the
record, the type of record (such as
memorandum or report), the specific
event or action to which the record
refers, and the subject matter but
requests for electronic communications
must specify the dates and parties.
Extremely broad or vague requests or
requests requiring research do not
satisfy this requirement.

(b) Additional information for fee
determination. In addition, a requester
should provide sufficient information to
allow us to determine the appropriate
fee category. A requester should also
provide an agreement to pay all
applicable fees or fees not to exceed a
certain amount or request a fee waiver.

(c) Otherwise. The CIA FOIA
Requester Service Center may contact a
requester to seek additional or clarifying
information or to assist the requester in
reformulating his or her request when
the request does not meet the
requirements of these regulations. A
requester seeking to narrow or further
define the nature or scope of his or her
request may contact the CIA FOIA
Requester Service Center as specified at
32 CFR 1900.03.

§1900.13 [Amended]

7. Amend § 1900.13 by removing and
reserving paragraph (c).
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8. Amend § 1900.33 by revising
paragraph (b) to read as follows:

§1900.33 Allocation of resources; agreed
extensions of time.
* * * * *

(b) Discharge of FOIA responsibilities.
The Chief FOIA Officer shall monitor
the Agency’s compliance with the
requirements of the FOIA and
administration of its FOIA program. The
Chief FOIA Officer shall keep the
Director of the CIA, the General Counsel
of the CIA, and other officials
appropriately informed regarding the
Agency’s implementation of the FOIA
and make recommendations, as
appropriate. The Chief FOIA Officer
shall designate one of more CIA FOIA
Public Liaisons who shall report to the
Chief FOIA Officer. The CIA FOIA
Public Liaison shall be responsible for
assisting in reducing delays, increasing
transparency and understanding of the
status of requests, and assisting in the
resolution of disputes between
requesters and the Agency. Components
shall exercise due diligence in their
responsibilities under the FOIA.
Components must allocate a reasonable
level of resources to process accepted
FOIA requests and administrative
appeals on a “first in, first out” basis
using two or more processing queues
based on the amount of work or time or
both involved to ensure that smaller as
well as larger cases receive equitable
attention, except that when a request for
expedited processing has been granted
under these regulations components
must move that request to the front of
the processing queue.

* * * * *

§1900.34 [Amended]
9. Amend § 1900.34 by removing and
reserving paragraph (a).

Joseph W. Lambert,

Director, Information Management Services.
[FR Doc. E8—8090 Filed 4-16-08; 8:45 am]|
BILLING CODE 6310-02-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

[FWS-R7-SM-2008-0020; 70101-1261—
0000L6]

RIN 1018—-AV69

Subsistence Management Regulations
for Public Lands in Alaska—2008-09
and 2009-10 Subsistence Taking of
Wildlife Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish regulations for hunting and
trapping seasons, harvest limits,
methods, and means related to taking of
wildlife for subsistence uses during the
2008-09 and 2009-10 regulatory years.
These regulations have been subject to
an annual public review cycle, but
starting in 2008 the Federal Subsistence
Management Program will provide a
public review process for subsistence
hunting and trapping regulations in
even-numbered years and subsistence
fishing and shellfish regulations in odd-
numbered years. The Program will also
address customary and traditional use
determinations during the applicable
biennial cycle. This cycle adjustment
does not affect the public’s ability to
submit special action requests or
requests for reconsideration, as outlined
in the regulations. When final, the
resulting rulemaking will replace the
subsistence wildlife taking regulations,
which expire on June 30, 2008. This
rule would also amend the customary
and traditional use determinations of
the Federal Subsistence Board and the
general regulations on taking of wildlife.
DATES: Public meetings: The Board will
discuss and evaluate the proposed
regulatory changes during a public
meeting scheduled to be held in
Anchorage, AK, beginning on April 29,
2008. In addition, the Federal
Subsistence Regional Advisory Councils
held public meetings to receive
proposals to change this proposed rule
on several dates from August 28, 2007,
through October 30, 2007. See
SUPPLEMENTARY INFORMATION for
additional information on the public
meetings.

Public comments: We will accept
comments received or postmarked by

April 22, 2008. In addition, the Federal
Subsistence Board accepted written
public comments and proposals to
change this proposed rule until January
4, 2008.

ADDRESSES: Public meetings: The
Federal Subsistence Board will meet at
the GCoast International Inn at 3450
Aviation Avenue, Anchorage, Alaska
99517.

Public comments: You may submit
comments by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: RIN 1018—
AV69; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, Suite
222; Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Review Process section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Peter J. Probasco, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Steve
Kessler, Regional Subsistence Program
Leader, USDA, Forest Service, Alaska
Region; (907) 786—3592.
SUPPLEMENTARY INFORMATION:

Background

Under title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126), the
Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
jointly implement the Federal
Subsistence Management Program. This
program grants a preference for
subsistence uses of fish and wildlife
resources on Federal public lands and
waters in Alaska. The Secretaries first
published regulations to carry out this
program in the Federal Register on May
29,1992 (57 FR 22940). The Program
has subsequently amended these
regulations several times. Because this
program is a joint effort between Interior
and Agriculture, these regulations are
located in two titles of the Code of
Federal Regulations (CFR): Title 36,
“Parks, Forests, and Public Property,”
and title 50, “Wildlife and Fisheries,” at
36 CFR 242.1-28 and 50 CFR 100.1-28,
respectively. The regulations contain
subparts as follows: Subpart A, General
Provisions; Subpart B, Program



Federal Register/Vol. 73, No. 75/ Thursday, April 17, 2008/Proposed Rules

20885

Structure; Subpart C, Board
Determinations; and Subpart D,
Subsistence Taking of Fish and Wildlife.

Federal Subsistence Board

Consistent with subparts A, B, and C
of these regulations, the Departments
established a Federal Subsistence Board
to administer the Federal Subsistence
Management Program. The Board’s
composition includes

¢ A Chair appointed by the Secretary
of the Interior with concurrence of the
Secretary of Agriculture;

¢ the Alaska Regional Director, U.S.
Fish and Wildlife Service;

¢ the Alaska Regional Director, U.S.
National Park Service;

o the Alaska State Director, U.S.
Bureau of Land Management;

o the Alaska Regional Director, U.S.
Bureau of Indian Affairs; and

o the Alaska Regional Forester, U.S.
Forest Service.

Through the Board, these agencies
participated in the development of
regulations for subparts A, B, and C,
which set forth the basic program, and
they continue to work together on
regularly revising the subpart D
regulations, which, among other things,
set forth specific harvest seasons and
limits.

Federal Subsistence Regional Advisory
Councils

In administering the program, the
Secretaries divide Alaska into 10
subsistence resource regions, each of
which is represented by a Regional
Council. The Regional Councils provide

a forum for rural residents with personal
knowledge of local conditions and
resource requirements to have a
meaningful role in the subsistence
management of fish and wildlife on
Alaska public lands. The Regional
Council members represent varied
geographical, cultural, and user
diversity within each region.

Public Review Process—Comments,
Proposals, and Public Meetings

The Regional Councils had a
substantial role in reviewing this
proposed rule and making
recommendations for the final rule. The
Federal Subsistence Board (Board),
through the Regional Councils, held
meetings on this proposed rule at the
following Alaska locations, on the
following dates:

Region 1—Southeast Regional Council
Region 2—Southcentral Regional Council
Region 3—Kodiak/Aleutians Regional Council .
Region 4—Bristol Bay Regional Council

Region 5—Yukon-Kuskokwim Delta Regional Council
Region 6—Western Interior Regional Council ...

Region 7—Seward Peninsula Regional Council
Region 8—Northwest Arctic Regional Council
Region 9—Eastern Interior Regional Council ...
Region 10—North Slope Regional Council

Haines

Kodiak
Naknek

Galena
Nome

Barrow

Anchorage ...

Kotzebue ...
Fairbanks ..

September 24, 2007.
October 16, 2007.
September 20, 2007.

. .. | October 1, 2007.
Marshall ....

September 5, 2007.
October 30, 2007.
October 10, 2007.
September 4, 2007.
October 16, 2007.
August 28, 2007.

We published notice of specific dates,
times, and meeting locations in local
and Statewide newspapers prior to the
meetings. The amount of work on each
Regional Council’s agenda determined
the length of each Regional Council
meeting.

The Board made the written proposals
to change the subpart D hunting and
trapping regulations and subpart C
customary and traditional use
determinations available for comment
last summer via the Federal Subsistence
Management Program’s Web site:
http://alaska.fws.gov/asm/index.cfm.
During November 2007, the Board
compiled the written proposals and
distributed them for an additional
public review in a 30-day public
comment period. During the public
comment period for submitted
proposals, which ended on January 4,
2008, the Board accepted written public
comments on distributed proposals. The
proposals may be viewed at: http://
alaska.fws.gov/asm/law.cfm?wp=1.

The Regional Councils held a second
series of meetings in February and
March 2008, to assist the Councils in
developing recommendations on
proposals to the Board. The Regional
Councils accepted comments on the
published proposals to change hunting
and trapping and customary and

traditional use determination
regulations at those winter meetings.

The Board will discuss and evaluate
the proposed changes to the subsistence
management regulations during a public
meeting scheduled to be held in
Anchorage, AK, beginning on April 29,
2008. The Council Chairs, or their
designated representatives, will present
their Council’s recommendations at the
Board meeting. You may provide
additional oral testimony on specific
proposals before the Board at that time.
At that public meeting, the Board will
then deliberate and take final action on
proposals received that request changes
to this proposed rule.

Proposals to the Board to modify
wildlife harvest regulations and
customary and traditional use
determinations must include the
following information:

(a) Name, address, and telephone
number;

(b) The section and/or paragraph of
this proposed rule for which you are
suggesting changes;

(c) A statement explaining why the
change is necessary;

(d) The proposed wording change;
and

(e) Any additional information that
you believe will help the Board in
evaluating your proposal. The Board
rejects proposals that fail to include the

above information, or proposals that are
beyond the scope of authorities in

§ .24, subpart C (the regulations
governing customary and traditional use
determinations), and §§ .25, and .26,
subpart D (the general and specific
regulations governing the subsistence
take of wildlife). During the April 29,
2008 meeting, the Board may defer
review and action on some proposals to
allow time for local cooperative
planning efforts, or to acquire additional
needed information, or if workload
exceeds work capacity of staff, Regional
Councils, or the Board. These deferrals
will be based on recommendations of
the affected Regional Council, staff
members, and on the basis of least harm
to the subsistence user and the resource
involved. The Board may consider and
act on alternatives that address the
intent of a proposal while differing in
approach.

Proposed Changes From the 2007-08
Wildlife Seasons and Harvest Limit
Regulations

Subpart D regulations are subject to
periodic review and revision. Through
2007, the public review process was
annual. Starting in 2008, the Federal
Subsistence Management Program will
address subsistence hunting and
trapping regulations in even-numbered
years and subsistence fishing and
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shellfishing regulations in odd-
numbered years. The Board will also
address customary and traditional use
determinations during each applicable
biennial cycle. This change in schedule
is necessary due to Federal budget
priorities.

The text of the 2007-08 subparts C
and D final rule published December 27,
2007 (72 FR 73426), serves as the
foundation for this 2008—10 subparts C
and D proposed rule. The regulations
relating to wildlife contained in this
proposed rule will take effect on July 1,
2008, unless elements are changed by
subsequent Board action following the
public review process outlined above in
this document.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act—
A Draft Environmental Impact
Statement (DEIS) that described four
alternatives for developing a Federal
Subsistence Management Program was
distributed for public comment on
October 7, 1991. The Final
Environmental Impact Statement (FEIS)
published on February 28, 1992. The
Record of Decision (ROD) on
Subsistence Management for Federal
Public Lands in Alaska was signed April
6, 1992. The selected alternative in the
FEIS (Alternative IV) defined the
administrative framework of an annual
regulatory cycle for subsistence
regulations.

An environmental assessment
prepared in 1997 dealt with the
expansion of Federal jurisdiction over
fisheries and is available at the office
listed under FOR FURTHER INFORMATION
CONTACT. The Secretary of the Interior,
with the concurrence of the Secretary of
Agriculture, determined that the
expansion of Federal jurisdiction does
not constitute a major Federal action
significantly affecting the human
environment and, therefore, signed a
Finding of No Significant Impact.

Compliance with section 810 of
ANILCA—We completed a section 810
analysis under ANILCA as part of the
FEIS process on the Federal Subsistence
Management Program. The intent of all
Federal subsistence regulations is to
accord subsistence uses of fish and
wildlife on public lands a priority over
the taking of fish and wildlife on such
lands for other purposes, unless
restriction is necessary to conserve
healthy fish and wildlife populations.
The final section 810 analysis
determination appeared in the April 6,
1992, ROD and concluded that the
Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting subsistence

regulations, may have some local
impacts on subsistence uses, but will
not likely restrict subsistence uses
significantly.

During the environmental assessment
process for extending fisheries
jurisdiction, an evaluation of the effects
of this rule was also conducted in
accordance with section 810. This
evaluation supports the Secretaries’
determination that the rule will not
reach the “may significantly restrict”
threshold for notice and hearings under
ANILCA section 810(a) for any
subsistence resources or uses.

Paperwork Reduction Act—The
information collection requirements
contained in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) and assigned OMB control
number 1018-0075, which expires
October 31, 2009. We may not conduct
or sponsor, and you are not required to
respond to, a collection of information
unless it displays a current valid OMB
control number.

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant and has not reviewed
this rule under Executive Order 12866.
OMB bases its determination upon the
following four criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

(b) Whether the rule will create
inconsistencies with other agencies’
actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. This rule
does not restrict any existing sport or
commercial use of wildlife on public
lands, and wildlife uses will continue at
essentially the same levels as they
currently occur. In general, the
resources to be harvested under this rule
are already being harvested and

consumed by the local harvester and do
not result in an additional dollar benefit
to the economy. However, we estimate
that 2 million pounds of meat are
harvested by subsistence users annually
and, if given an estimated dollar value
of $3.00 per pound, would equate to
about $6 million in food value
Statewide. The Departments certify
based on the above figures that this
rulemaking will not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

Under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C. 801
et seq.), this rule is not a major rule. It
does not have an effect on the economy
of $100 million or more, will not cause
a major increase in costs or prices for
consumers, and does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 12630

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
priority on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

Unfunded Mandates Reform Act

The Secretaries have determined and
certify pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies and there is no cost
imposed on any State or local entities or
tribal governments.

Executive Order 12988

The Secretaries have determined that
these regulations meet the applicable
standards provided in sections 3(a) and
3(b)(2) of Executive Order 12988,
regarding civil justice reform.

Executive Order 13132

In accordance with Executive Order
13132, the rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising subsistence
management authority over fish and
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wildlife resources on Federal lands
unless it meets certain requirements.

Executive Order 13175

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no substantial
direct effects. The Bureau of Indian
Affairs is a participating agency in this
rulemaking.

Executive Order 13211

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. This rule is
not a significant regulatory action under
Executive Order 13211, affecting energy
supply, distribution, or use, and no
Statement of Energy Effects is required.

Drafting Information—Theo
Matuskowitz drafted these regulations
under the guidance of Peter J. Probasco
of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Additional
assistance was provided by:

e Charles Ardizzone, Alaska State
Office, Bureau of Land Management;

¢ Sandy Rabinowitch and Nancy
Swanton, Alaska Regional Office,
National Park Service;

e Drs. Warren Eastland and Glenn
Chen, Alaska Regional Office, Bureau of
Indian Affairs;

¢ Jerry Berg and Carl Jack, Alaska
Regional Office, U.S. Fish and Wildlife
Service; and

e Steve Kessler, Alaska Regional
Office, U.S. Forest Service.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

For the reasons set out in the
preamble, the Federal Subsistence
Board proposes to amend 36 CFR part
242 and 50 CFR part 100 for the 2008—
10 regulatory years.

Dated: February 22, 2008.
Peter J. Probasco,
Acting Chair, Federal Subsistence Board,
Assistant Regional Director, Office of
Subsistence Management, U.S. Fish and
Wildlife Service.

Dated: February 22, 2008.
Steve Kessler,

Subsistence Program Leader, USDA—Forest
Service.

[FR Doc. E8-7854 Filed 4-16-08; 8:45 am]
BILLING CODE 3410-11-P, 4310-55-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

[FWS-R7-EA—-2007-0025; 70101-1335—
0064L6]

RIN 1018-AV72

Subsistence Management Regulations
for Public Lands in Alaska—2009-2010
and 2010-2011 Subsistence Taking of
Fish and Shellfish Regulations

AGENCIES: Forest Service, Agriculture;
Fish and Wildlife Service, Interior.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
establish regulations for fishing seasons,
harvest limits, methods, and means
related to taking of fish and shellfish for
subsistence uses during the 2009-2010
and 2010-2011 regulatory years. These
regulations have been subject to an
annual public review cycle, but starting
in 2008 the Federal Subsistence
Management Program will provide a
public review process for subsistence
hunting and trapping regulations in
even-numbered years and subsistence
fishing and shellfishing regulations in
odd-numbered years. The Program will
also address customary and traditional
use determinations during the
applicable biennial cycle. This cycle
adjustment does not affect the public’s
ability to submit special action requests
or requests for reconsideration, as
outlined in the regulations. When final,
the resulting rulemaking would replace
the subsistence fish and shellfish taking
regulations that will expire on March
31, 2009. This rule would also amend
the customary and traditional use
determinations of the Federal
Subsistence Board and the general

regulations on taking of fish and
shellfish.

DATES: We will accept comments and
proposals received or postmarked on or
before June 30, 2008. Federal
Subsistence Regional Advisory Councils
(Regional Councils) will hold public
meetings on this proposed rule between
August 24, 2008, and October 25, 2008.
See SUPPLEMENTARY INFORMATION for
additional information on the public
meetings.

ADDRESSES: You may submit comments
by one of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e U.S. mail or hand-delivery: Public
Comments Processing, Attn: RIN 1018—
AV72; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, Suite
222; Arlington, VA 22203.

We will not accept e-mail or faxes. We
will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Review Process section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Peter J. Probasco, Office of
Subsistence Management; (907) 786—
3888. For questions specific to National
Forest System lands, contact Steve
Kessler, Regional Subsistence Program
Leader, USDA, Forest Service, Alaska
Region; (907) 786—-3592.
SUPPLEMENTARY INFORMATION:

Background

Under title VIII of the Alaska National
Interest Lands Conservation Act
(ANILCA) (16 U.S.C. 3111-3126), the
Secretary of the Interior and the
Secretary of Agriculture (Secretaries)
jointly implement the Federal
Subsistence Management Program. This
program grants a preference for
subsistence uses of fish and wildlife
resources on Federal public lands and
waters in Alaska. The Secretaries first
published regulations to carry out this
program in the Federal Register on May
29,1992 (57 FR 22940). The Program
has subsequently amended these
regulations several times. Because this
program is a joint effort between Interior
and Agriculture, these regulations are
located in two titles of the Code of
Federal Regulations (CFR): Title 36,
“Parks, Forests, and Public Property,”
and title 50, “Wildlife and Fisheries,” at
36 CFR 242.1-28 and 50 CFR 100.1-28,
respectively. The regulations contain
subparts as follows: Subpart A, General
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Provisions; Subpart B, Program
Structure; Subpart C, Board
Determinations; and Subpart D,
Subsistence Taking of Fish and Wildlife.

Federal Subsistence Board

Consistent with subparts A, B, and C
of these regulations, the Departments
established a Federal Subsistence Board
to administer the Federal Subsistence
Management Program. The Board’s
composition includes

¢ A Chair appointed by the Secretary
of the Interior with concurrence of the
Secretary of Agriculture;

e The Alaska Regional Director, U.S.
Fish and Wildlife Service;

e The Alaska Regional Director, U.S.
National Park Service;

e The Alaska State Director, U.S.
Bureau of Land Management;

o The Alaska Regional Director, U.S.
Bureau of Indian Affairs; and

e The Alaska Regional Forester, U.S.
Forest Service.

Through the Board, these agencies
participated in the development of
regulations for subparts A, B, and C,
which set forth the basic program, and
they continue to work together on
regularly revising the subpart D
regulations, which, among other things,
set forth specific harvest seasons and
limits.

Federal Subsistence Regional Advisory
Councils

In administering the program, the
Secretaries divide Alaska into 10
subsistence resource regions, each of
which is represented by a Regional
Council. The Regional Councils provide

a forum for rural residents with personal
knowledge of local conditions and
resource requirements to have a
meaningful role in the subsistence
management of fish and wildlife on
Alaska public lands. The Regional
Council members represent varied
geographical, cultural, and user
diversity within each region.

Public Review Process—Comments,
Proposals, and Public Meetings

The Regional Councils had a
substantial role in reviewing this
proposed rule and making
recommendations for the final rule. The
Federal Subsistence Board (Board),
through the Regional Councils, held
meetings on this proposed rule at the
following Alaska locations, on the
following dates:

Region 1—Southeast Regional Council
Region 2—Southcentral Regional Council

Region 3—Kodiak/Aleutians Regional Council ..

Region 4—Bristol Bay Regional Council

Region 5—Yukon-Kuskokwim Delta Regional Council ..
Region 6—Western Interior Regional Council ...

Region 7—Seward Peninsula Regional Council
Region 8—Northwest Arctic Regional Council
Region 9—Eastern Interior Regional Council
Region 10—North Slope Regional Council

Cordova ....
.... | Kodiak

Sitka

Dillingham

Fairbanks
Nome
Kotzebue
Tok
Barrow

Lower Kalskag

February 26, 2008.
March 12, 2008.
March 25, 2008.
March 24, 2008.
March 20, 2008.
February 28, 2008.
February 21, 2008.
March 7, 2008.
March 17, 2008.
March 4, 2008.

We published notice of specific dates,
times, and meeting locations in local
and Statewide newspapers prior to the
meetings. The amount of work on each
Regional Council’s agenda determined
the length of each Regional Council
meeting.

During May 2008, we will compile
and distribute for additional public
review the written proposals to change
subpart D fishing regulations and
subpart C customary and traditional use
determinations. A 30-day public
comment period will follow distribution
of the compiled proposal packet. We
will accept written public comments on
distributed proposals during the public
comment period, which is currently
scheduled to end on June 30, 2008.

We will hold a second series of
Regional Council meetings from August
24 through October 25, 2008, at which
the Regional Councils will develop
recommendations to the Board. You
may also present comments on
published proposals to change fishing
and customary and traditional use
determination regulations to the
Regional Councils at those fall meetings.

The Board will discuss and evaluate
the proposed changes to the subsistence
management regulations during a public
meeting scheduled to be held in
Anchorage, Alaska, beginning on
January 13, 2009. The Regional Council

Chairs, or their designated
representatives, will present their
Council’s recommendations at the Board
meeting. You may provide additional
oral testimony on specific proposals
before the Board at that time. At that
public meeting, the Board will then
deliberate and take final action on
proposals received that request changes
to this proposed rule.

Proposals to the Board to modify fish
and shellfish harvest regulations and
customary and traditional use
determinations must include the
following information:

(a) Name, address, and telephone
number;

(b) The section and/or paragraph of
this proposed rule for which you are
suggesting changes;

(c) A statement explaining why the
change is necessary;

(d) The proposed wording change;
and

(e) Any additional information that
you believe will help the Board in
evaluating your proposal. The Board
rejects proposals that fail to include the
above information, or proposals that are
beyond the scope of authorities in
§ .24, subpart C (the regulations
governing customary and traditional use
determinations), and §§ .25, .27,
and .28, subpart D (the general and
specific regulations governing the

subsistence take of fish and shellfish).
During the January 13, 2009 meeting,
the Board may defer review and action
on some proposals to allow time for
local cooperative planning efforts, or to
acquire additional needed information,
or if workload exceeds work capacity of
staff, Regional Councils, or the Board.
These deferrals will be based on
recommendations of the affected
Regional Council(s), staff members, and
on the basis of least harm to the
subsistence user and the resource
involved. The Board may consider and
act on alternatives that address the
intent of a proposal while differing in
approach.

Proposed Changes From the 2008-09
Fish and Shellfish Seasons and Harvest
Limit Regulations

Subpart D regulations are subject to
periodic review and revision. Through
2007, the public review process was
annual. Starting in 2008, the Federal
Subsistence Management Program will
address subsistence hunting and
trapping regulations in even-numbered
years and subsistence fishing and
shellfishing regulations in odd-
numbered years. The Board will also
address customary and traditional use
determinations during each applicable
biennial cycle. This change in schedule
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is necessary due to Federal budget
priorities.

The text of the 2008-09 subparts C
and D final rule published March 14,
2008 (73 FR 13761), serves as the
foundation for this 2009—11 subparts C
and D proposed rule. The regulations
relating to fish and shellfish contained
in this proposed rule will take effect on
April 1, 2009, unless elements are
changed by subsequent Board action
following the public review process
outlined above in this document.

Conformance With Statutory and
Regulatory Authorities

National Environmental Policy Act—
A Draft Environmental Impact
Statement (DEIS) that described four
alternatives for developing a Federal
Subsistence Management Program was
distributed for public comment on
October 7, 1991. The Final
Environmental Impact Statement (FEIS)
published on February 28, 1992. The
Record of Decision (ROD) on
Subsistence Management for Federal
Public Lands in Alaska was signed April
6, 1992. The selected alternative in the
FEIS (Alternative IV) defined the
administrative framework of an annual
regulatory cycle for subsistence
regulations.

An environmental assessment
prepared in 1997 dealt with the
expansion of Federal jurisdiction over
fisheries and is available at the office
listed under FOR FURTHER INFORMATION
CONTACT. The Secretary of the Interior,
with the concurrence of the Secretary of
Agriculture, determined that the
expansion of Federal jurisdiction does
not constitute a major Federal action
significantly affecting the human
environment and, therefore, signed a
Finding of No Significant Impact.

Compliance with section 810 of
ANILCA—We completed a section 810
analysis under ANILCA as part of the
FEIS process on the Federal Subsistence
Management Program. The intent of all
Federal subsistence regulations is to
accord subsistence uses of fish and
wildlife on public lands a priority over
the taking of fish and wildlife on such
lands for other purposes, unless
restriction is necessary to conserve
healthy fish and wildlife populations.
The final section 810 analysis
determination appeared in the April 6,
1992, ROD and concluded that the
Federal Subsistence Management
Program, under Alternative IV with an
annual process for setting subsistence
regulations, may have some local
impacts on subsistence uses, but will
not likely restrict subsistence uses
significantly.

During the environmental assessment
process for extending fisheries
jurisdiction, an evaluation of the effects
of the January 8, 1999, rule (64 FR 1276)
was also conducted in accordance with
section 810. This evaluation supports
the Secretaries’ determination that the
rule will not reach the “may
significantly restrict” threshold for
notice and hearings under ANILCA
section 810(a) for any subsistence
resources or uses.

Paperwork Reduction Act—The
information collection requirements
contained in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) and assigned OMB control
number 1018-0075, which expires
October 31, 2009. We may not conduct
or sponsor, and you are not required to
respond to, a collection of information
unless it displays a current valid OMB
control number.

Regulatory Planning and Review
(Executive Order 12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant and has not reviewed
this rule under Executive Order 12866.
OMB bases its determination upon the
following four criteria:

(a) Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the

overnment.

(b) Whether the rule will create
inconsistencies with other agencies’
actions.

(c) Whether the rule will materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients.

(d) Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which include small
businesses, organizations, or
governmental jurisdictions. This rule
does not restrict any existing sport or
commercial use of wildlife on public
lands, and wildlife uses will continue at
essentially the same levels as they
currently occur. In general, the
resources to be harvested under this rule
are already being harvested and
consumed by the local harvester and do
not result in an additional dollar benefit
to the economy. However, we estimate

that 2 million pounds of meat are
harvested by subsistence users annually
and, if given an estimated dollar value
of $3.00 per pound, would equate to
about $6 million in food value
Statewide. The Departments certify
based on the above figures that this
rulemaking will not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

Under the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C. 801
et seq.), this rule is not a major rule. It
does not have an effect on the economy
of $100 million or more, will not cause
a major increase in costs or prices for
consumers, and does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises.

Executive Order 12630

Title VIII of ANILCA requires the
Secretaries to administer a subsistence
priority on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by Executive Order 12630.

Unfunded Mandates Reform Act

The Secretaries have determined and
certify pursuant to the Unfunded
Mandates Reform Act, 2 U.S.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 million or more
in any given year on local or State
governments or private entities. The
implementation of this rule is by
Federal agencies and there is no cost
imposed on any State or local entities or
tribal governments.

Executive Order 12988

The Secretaries have determined that
these regulations meet the applicable
standards provided in sections 3(a) and
3(b)(2) of Executive Order 12988,
regarding civil justice reform.

Executive Order 13132

In accordance with Executive Order
13132, the rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.
Title VIII of ANILCA precludes the State
from exercising subsistence
management authority over fish and
wildlife resources on Federal lands
unless it meets certain requirements.
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Executive Order 13175

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated possible effects on Federally
recognized Indian tribes and have
determined that there are no substantial
direct effects. The Bureau of Indian
Affairs is a participating agency in this
rulemaking.

Executive Order 13211

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, or use. This Executive
Order requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. This rule is
not a significant regulatory action under
Executive Order 13211, affecting energy
supply, distribution, or use, and no
Statement of Energy Effects is required.

Drafting Information—Theo
Matuskowitz drafted these regulations
under the guidance of Peter J. Probasco
of the Office of Subsistence
Management, Alaska Regional Office,
U.S. Fish and Wildlife Service,
Anchorage, Alaska. Additional
assistance was provided by:

e Charles Ardizzone, Alaska State
Office, Bureau of Land Management;

¢ Sandy Rabinowitch and Nancy
Swanton, Alaska Regional Office,
National Park Service;

e Drs. Warren Eastland and Glenn
Chen, Alaska Regional Office, Bureau of
Indian Affairs;

e Jerry Berg and Carl Jack, Alaska
Regional Office, U.S. Fish and Wildlife
Service; and

e Steve Kessler, Alaska Regional
Office, U.S. Forest Service.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

For the reasons set out in the
preamble, the Federal Subsistence
Board proposes to amend 36 CFR part
242 and 50 CFR part 100 for the 2009—
11 regulatory years.

Dated: March 17, 2008.
Peter J. Probasco,
Acting Chair, Federal Subsistence Board,
Assistant Regional Director, Office of
Subsistence Management, U.S. Fish and
Wildlife Service.

Dated: March 17, 2008.
Steve Kessler,

Subsistence Program Leader, USDA—Forest
Service.

[FR Doc. E8-7841 Filed 4-16-08; 8:45 am]
BILLING CODE 4310-55-P, 3410-11-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-B-7771]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1 percent annual-
chance) Flood Elevations (BFEs) and
proposed BFE modifications for the
communities listed in the table below.
The purpose of this notice is to seek
general information and comment
regarding the proposed regulatory flood
elevations for the reach described by the
downstream and upstream locations in
the table below. The BFEs and modified
BFEs are a part of the floodplain
management measures that the
community is required either to adopt
or show evidence of having in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents, and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before July 16, 2008.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Maps
(FIRMs) for the proposed BFEs for each
community are available for inspection
at the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-7771, to
William R. Blanton, Jr., Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C

Street, SW., Washington, DC 20472,
(202) 646—3151, or (e-mail)
bill.blanton@dhs.gov.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151 or (e-mail)
bill.blanton@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).

These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

Administrative Procedure Act
Statement. This matter is not a
rulemaking governed by the
Administrative Procedure Act (APA), 5
U.S.C. 553. FEMA publishes flood
elevation determinations for notice and
comment; however, they are governed
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and do not fall under the
APA.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
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Act, 5 U.S.C. 601-612, a regulatory Executive Order 12988, Civil Justice PART 67—[AMENDED]
flexibility analysis is not required. Reform. This proposed rule meets the 1 The authoritv citation f ‘67
i . . . The authority citation for par
Executive Order 12866, Regulator applicable standards of Executive Order . ;
Planning and Review. This pfoposeé/ 12988. Coztlt:u?i t04263ialcs zcz)l;;)wts.

. . uthoriwy: et seq.;
rulg 18 I}lIOt a 51gn1f1(:fant regula{tgryfactlon List of Subjects in 44 CFR Part 67 Reorganizai,ion Plan No. 3 of 197&;Z 3 CFR
under the criteria of section 3(f) o f '

.. R . 1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
Executive Order 12866, as amended. Administrative _PFHCUCe and _ 3 CFR, 19;)9 (Ij)omp,, p. 376.
Executive Order 13132, Federalism. procedure, Flood insurance, Reporting

and recordkeeping requirements. §67.4 [Amended]
2. The tables published under the
authority of § 67.4 are proposed to be

This proposed rule involves no policies
that have federalism implications under Accordingly, 44 CFR part 67 is

Executive Order 13132. proposed to be amended as follows: amended as follows:
* Elevation in feet
(NGVD)
+ Elevation in feet
; ; P— (NAVD) .
Flooding source(s) Location of referenced elevation #Depth in feet Communities affected
(above ground)
Effective Modified
Habersham County, Georgia, and Incorporated Areas
Soquee River Tributary ......... Approximately 770 feet upstream of confluence with +1307 +1308 | City of Clarkesville.
Soquee River.
Approximately 380 feet downstream of State Highway +1307 +1308
385/Alternate 17/U.S. Highway 441 Business/Grant
Street.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Clarkesville
Maps are available for inspection at City Hall, 210 East Water Street, Clarkesville, GA 30523.

Iberia Parish, Louisiana, and Incorporated Areas

Bayou Petite Anse-Deblanc Approximately 300 ft upstream of U.S. 90 eastbound. None +10 | Unincorporated Areas of
Coulee-Segura Branch. Iberia Parish.
Approximately 300 ft downstream of Southern Pacific +11 +12
RR.
Commercial Canal ................ Approximately 300 ft downstream of Southern Pacific +9 +10 | Unincorporated Areas of
RR. Iberia Parish, City of
New Iberia.
Approximately 450 ft upstream of Admiral Doyle None +11
Drive..
Duboin Canal ........cccccceeveenne Approximately 3,000 ft downstream of Admiral Doyle None +11 | Unincorporated Areas of
Drive. Iberia Parish, City of
New Iberia.
Intersection with Adrian St ... None +16
Jacks Coulee .....ccccveevvveennns Approximately 300 ft downstream of Weeks Island None +10 | Unincorporated Areas of
Road. Iberia Parish.
Approximately 300 ft upstream of U.S. Hwy 90 ........... None +11
Jefferson Canal ..........ccccocue. Approximately 300 ft downstream of Southern Pacific None +3 | Unincorporated Areas of
RR. Iberia Parish.
Approximately 100 ft upstream of Jefferson Island None +6
Road.
Little Valley Bayou ................ Approximately 300 ft downstream of Patoutville Road. None +9 | Unincorporated Areas of
Iberia Parish.
Approximately 600 ft upstream of Smith Road ............ None +11
Peebles Coulee .........ccc.... Approximately 3,250 ft upstream of J. Allen Daigre None +12 | Unincorporated Areas of
Drive. Iberia Parish, City of
New Iberia.
Approximately 300 ft downstream of Weeks Island +10 +12
Road.
Poufette Canal—Bayou Pe- Approximately 100 ft upstream of Norris Road ............ None +10 | Unincorporated Areas of
tite Anse-Segura Branch. Iberia Parish.
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
(above ground)

Communities affected

Effective Modified
Approximately 300 ft downstream of Southern Pacific +11 +13
RR.
Rodere Canal ........cccceeeueneee. Approximately 300 ft downstream of Southern Pacific +9 +12 | Unincorporated Areas of
RR. Iberia Parish, City of
New Iberia.
Approximately 2,900 ft upstream of Center Street ...... None +14
Tete Bayou ......cccocceeveeieeeinns Approximately 500 ft downstream of LA 3195 ............. None +13 | Unincorporated Areas of
Iberia Parish, City of
New lIberia.
Approximately 250 feet downstream of N. Lewis St. ... None +15

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of New Iberia

ADDRESSES

Maps are available for inspection at 457 E. Main St, New lberia, LA 70560.
Unincorporated Areas of Iberia Parish

Maps are available for inspection at 209 W. Main St., Suite 102, New Iberia, LA 70560.

Livingston Parish, Louisiana, and Incorporated Areas

Lake Maurepas—Entire
Shoreline.

Highest elevation approximately 40,800 feet south of
confluence with Amite River.
Highest elevation at confluence with Tickfaw River .....

None +9

None +10

Unincorporated Areas of
Livingston Parish.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

Unincorporated Areas of Livingston Parish
Maps are available for inspection at 29261 Frost Rd., Livingston, LA 70754.

Davidson County, North Carolina, and Incorporated Areas

Little Brush Fork Tributary 1

Little Brushy Fork ..................

Little Brushy Fork Tributary

1A

Miller Creek ....ccccvveevveveennnenn.

At the confluence with Little Brushy Fork

Approximately 0.7 mile upstream of the confluence of
Little Brushy Fork Tributary 1A.
At the confluence with Brushy Fork .........cccccoceiinen.

Approximately 1.8 miles upstream of Tom Livengood
Road (State Road 1719).
At the confluence with Little Brushy Fork Tributary 1 ..

Approximately 2,000 feet upstream of Garden Valley
Drive.

At the confluence with Muddy Creek .........cccccoevreennen.

Approximately 250 feet upstream of North Payne
Road (State Road 1510).

None +748
None +781
None +732
None +861
None +757
None +786
None +690
+810 +811

Town of Midway, Unincor-
porated Areas of David-
son County.

Town of Midway, Unincor-
porated Areas of David-
son County.

Town of Midway, Unincor-
porated Areas of David-
son County.

Town of Midway.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet
(above ground)

Effective Modified

Flooding source(s) Location of referenced elevation** Communities affected

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Town of Midway
Maps are available for inspection at Midway Town Hall, 125 Gum Tree Road, Midway, NC.
Unincorporated Areas of Davidson County

Maps are available for inspection at Davidson County Governmental Center, Planning and Zoning Department, 913 Greensboro Street, Lex-
ington, NC.

Mercer County, North Dakota, and Incorporated Areas

Antelope CreeK ....c.ccccovvvennene 100 feet Upstream from Mercer County Road 18/53rd +1743 +1745 | Mercer County, City of
Ave. SW. Hazen.
100 feet Upstream from Walk Bridge on Abandoned +1756 +1757
BNSF Railway Grade.
Antelope Creek Split ............. 100 feet Upstream from BNSF Railway Bridge ........... None +1754 | Mercer County, City of
Hazen.
200 feet Upstream from 13th Ave. W. ......ccooirienen. None +1758
East Tributary Reach #1 ....... 100 feet Downstream from Roll Drive None +1806 | City of Beulah.
100 feet Downstream from Beulah Dam ..................... None +1840
East Tributary Reach #2 ....... 100 feet Upstream from BNSF Railway Bridge +1780 +1781 | City of Beulah.
100 feet Upstream from Beulah Eagle Road .... +1792 +1795
North Tributary ........ccccoceee Confluence with East Tributary .........ccccevoeeiieinennnenne None +1797 | Mercer County, City of
Beulah.
100 feet Upstream from Seventh St. ........ccccccceveeinee. None +1819
Upstream Hazen Tributary .... | 100 feet Upstream from the Confluence with Antelope +1754 +1753 | City of Hazen.
Creek.
1000 feet Upstream from the Confluence with Ante- +1754 +1753
lope Creek.
West Hazen Tributary ........... 100 feet Upstream from Confluence with Antelope +1748 +1750 | City of Hazen.
Creek.
200 feet Upstream from Divide Street .........cccccocveeneee. None +1764

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Beulah

Maps are available for inspection at 120 Central Avenue North, Beulah, ND 58523.

City of Hazen

Maps are available for inspection at 146 Main St. E., Hazen, ND 58545.

Mercer County

Maps are available for inspection at 1021 Arthur Street, Stanton, ND 58571-0039.

Raleigh County, West Virginia, and Incorporated Areas

Soak Creek .....cccoevcveveeenenne Approximately 100 feet downstream of State Route None +2305 | Unincorporated Areas of
29. Raleigh County, Town of
Sophia.
Approximately 80 feet upstream of McKinney Hollow None +2328
Road.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate. Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet
(NGVD)
+ Elevation in feet

# Depth in feet
(above ground)

(NAVD) Communities affected

Effective

Modified

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

Town of Sophia

ADDRESSES

Maps are available for inspection at Sophia Town Hall, 100 East Railroad Avenue, Sophia, WV 25921.

Unincorporated Areas of Raleigh County

Maps are available for inspection at Raleigh County Commission Building, 116 2 North Heber Street, Beckley, WV 25801.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: March 31, 2008.
David I. Maurstad,

Federal Insurance Administrator of the
National Flood Insurance Program,
Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. E8-8324 Filed 4-16—08; 8:45 am]

BILLING CODE 9110-12-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket No. FEMA-B-7773]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Proposed rule.

SUMMARY: Comments are requested on
the proposed Base (1 percent annual-
chance) Flood Elevations (BFEs) and
proposed BFE modifications for the
communities listed in the table below.
The purpose of this notice is to seek
general information and comment
regarding the proposed regulatory flood
elevations for the reach described by the
downstream and upstream locations in
the table below. The BFEs and modified
BFEs are a part of the floodplain
management measures that the
community is required either to adopt
or show evidence of having in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP). In addition,
these elevations, once finalized, will be
used by insurance agents, and others to
calculate appropriate flood insurance
premium rates for new buildings and
the contents in those buildings.

DATES: Comments are to be submitted
on or before July 16, 2008.

ADDRESSES: The corresponding
preliminary Flood Insurance Rate Map
(FIRM) for the proposed BFEs for each
community are available for inspection
at the community’s map repository. The
respective addresses are listed in the
table below.

You may submit comments, identified
by Docket No. FEMA-B-7773, to
William R. Blanton, Jr., Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151, or (e-mail)
bill.blanton@dhs.gov.

FOR FURTHER INFORMATION CONTACT:
William R. Blanton, Jr., Chief,
Engineering Management Branch,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646-3151 or (e-mail)
bill.blanton@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) proposes to make
determinations of BFEs and modified
BFEs for each community listed below,
in accordance with section 110 of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and 44 CFR 67.4(a).
These proposed BFEs and modified
BFEs, together with the floodplain
management criteria required by 44 CFR
60.3, are the minimum that are required.
They should not be construed to mean
that the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood

insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

Comments on any aspect of the Flood
Insurance Study and FIRM, other than
the proposed BFEs, will be considered.
A letter acknowledging receipt of any
comments will not be sent.

Administrative Procedure Act
Statement. This matter is not a
rulemaking governed by the
Administrative Procedure Act (APA), 5
U.S.C. 553. FEMA publishes flood
elevation determinations for notice and
comment; however, they are governed
by the Flood Disaster Protection Act of
1973, 42 U.S.C. 4105, and the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and do not fall under the
APA.

National Environmental Policy Act.
This proposed rule is categorically
excluded from the requirements of 44
CFR part 10, Environmental
Consideration. An environmental
impact assessment has not been
prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866, as amended.

Executive Order 13132, Federalism.
This proposed rule involves no policies
that have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This proposed rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.



Federal Register/Vol. 73, No. 75/ Thursday, April 17, 2008 /Proposed Rules 20895

Accordingly, 44 CFR part 67 is Authority: 42 U.S.C. 4001 et seq.; §67.4 [Amended]
proposed to be amended as follows: Reorganization Plan No. 3 of 1978, 3 CFR, .
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 2. Lhe tables published under the
PART 67—[AMENDED] 3 CFR, 1979 Comp., p. 376. authority of § 67.4 are proposed to be
amended as follows:
1. The authority citation for part 67
continues to read as follows:
* Elevation in feet
(NGVD)
+ Elevation in feet
. . - (NAVD)
State City/town/county Source of flooding Location # Depth in feet above
ground
Existing Modified
City of Brookport, lllinois
liNOIS ...covveiiieee City of Brookport ... | Ohio River .........ccccceeeen. Approximately 2,460 feet upstream of None *339
U.S. Highway 45.
Approximately 3,680 feet downstream of None *339
U.S. Highway 45.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Brookport

Maps are available for inspection at City Hall, 209 Ohio Street, City of Brookport, IL 62910.

* Elevation in feet
(NGVD)
+ Elevation in feet
Flooding source(s) Location of referenced elevation** # Deptrgl\fr?\f/e%)t above Communities affected
ground
Effective Modified
Bay County, Florida, and Incorporated Areas
Beefwood Branch .................. At the confluence with Bayou George .........cccceeeeunnee. None +24 | City of Panama City, Unin-
corporated Areas of Bay
County.
Approximately 19,900 feet upstream of the confluence None +62
with Bayou George.
Big Branch .......cccccoeviiennn. At the confluence with Bayou George ...........cccceeueeee. None +27 | City of Panama City, Unin-
corporated Areas of Bay
County.
Approximately 24,800 feet upstream of the confluence None +60
with Bayou George.
Dry Branch ........cccooviveeeinenn. Approximately 615 feet upstream of the confluence None +10 | Town of Cedar Grove, Un-
with Bayou George. incorporated Areas of
Bay County.
Approximately 800 feet downstream of Highway 231 None +11
Hammock Branch ................. At the confluence with Bayou George .........ccccccoeeueenee. None +23 | City of Panama City, Unin-
corporated Areas of Bay
County.
Approximately 25,000 feet upstream of the confluence None +50
with Bayou George.
Island Branch ..........ccccceenee. At the confluence with Bayou George ...........cccceeueeee. None +30 | City of Panama City, Unin-
corporated Areas of Bay
County.
Approximately 16,900 feet upstream of the confluence None +59
with Bayou George.
Unnamed Tributary 1 to Approximately 650 feet upstream of the confluence None +16 | City of Panama City, Unin-
Bayou George. with Bayou George. corporated Areas of Bay
County.
Approximately 1,400 feet upstream of Nadine Road ... None +50
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* Elevation in feet

(NGVD)
+ Elevation in feet
Flooding source(s) Location of referenced elevation** # Deptrgl\fr?\f/e%)t above Communities affected
ground
Effective Modified
Unnamed Tributary 10 to At the confluence with Bayou George .........cccccceeuenneee. None +37 | City of Panama City, Unin-
Bayou George. corporated Areas of Bay
County.
Approximately 3,900 feet upstream of the confluence None +50
with Bayou George.
Unnamed Tributary 11 to At the confluence with Bayou George ..........ccccceeueeee. None +57 | Unincorporated Areas of
Bayou George. Bay County.
Approximately 8,600 feet upstream of the confluence None +64
with Bayou George.
Unnamed Tributary 2 to Approximately 420 feet upstream of the confluence None +25 | City of Panama City, Unin-
Bayou George. with Bayou George. corporated Areas of Bay
County.
Approximately 2,170 feet upstream of John Pitts None +47
Road.
Unnamed Tributary 3 to Approximately 400 feet upstream of the confluence None +23 | City of Panama City, Unin-
Bayou George. with Bayou George. corporated Areas of Bay
County.
Approximately 5,500 feet upstream of John Pitts None +56
Road.
Unnamed Tributary 4 to Approximately 315 feet upstream of the confluence None +31 | Town of Cedar Grove, City
Bayou George. with Bayou George. of Panama City, Unin-
corporated Areas of Bay
County.
Approximately 7,780 feet upstream of John Pitts None +56
Road.
Unnamed Tributary 5 to Approximately 560 feet upstream of the confluence None +25 | Town of Cedar Grove, Un-
Bayou George. with Bayou George. incorporated Areas of
Bay County.
Approximately 1,200 feet upstream of Bayou George None +43
Drive.
Unnamed Tributary 6 to Approximately 125 feet upstream of the confluence None +38 | Unincorporated Areas of
Bayou George. with Bayou George. Bay County.
Approximately 1,400 feet upstream of the confluence None +38
with Bayou George.
Unnamed Tributary 7 to At John Pitts Road .......ccccoeviiiiiiiiicce e None +19 | City of Panama City, Unin-
Bayou George. corporated Areas of Bay
County.
Approximately 7,500 feet upstream of Old Majette None +54
Tower Road.
Unnamed Tributary 8 to At the confluence with Bayou George .........ccccccoeeueenee. None +23 | City of Panama City, Unin-
Bayou George. corporated Areas of Bay
County.
Approximately 6,700 feet upstream of the confluence None +46
with Bayou George.
Unnamed Tributary 9 to At the confluence with Bayou George .........ccccccoevueenee. None +24 | City of Panama City.
Bayou George.
Approximately 1,800 feet upstream of the confluence None +35
with Bayou George.
Water Branch ...................... At the confluence with Bayou George ...........cc.ccceeee None +47 | Unincorporated Areas of
Bay County.
Approximately 22,000 feet upstream of the confluence None +60
with Bayou George.
White Bucky Branch ........... Approximately 900 feet upstream of the confluence None +26 | City of Panama City, Unin-
with Bayou George. corporated Areas of Bay
County.
Approximately 9,000 feet upstream of the confluence None +54
with Bayou George.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet above
ground

Effective Modified

Flooding source(s) Location of referenced elevation** Communities affected

ADDRESSES
City of Panama City
Maps are available for inspection at Panama City Hall, Engineering Department, 9 Harrison Avenue, Panama City, FL.
Town of Cedar Grove
Maps are available for inspection at Cedar Grove Town Hall, 2728 East 14th Street, Cedar Grove, FL.
Unincorporated Areas of Bay County
Maps are available for inspection at Bay County Planning and Zoning Department, 707 Jenks Avenue, Suite B, Panama City, FL.

Washington County, Idaho, and Incorporated Areas

Monroe Creek ........ccoccveveene Approximately 350 feet downstream of Union Pacific None +2108 | City of Weiser.
Railroad.
Approximately 50 feet downstream of Park Street ...... None +2125

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Weiser

Maps are available for inspection at 55 West Idaho Street, Wieser, ID 83672.

Vermilion Parish, Louisiana, and Incorporated Areas

Gulf of Mexico ........cocevveeuneene Confluence of Gulf of Mexico and Vermilion Bay ........ +14 +15 | Unincorporated Areas of
Vermilion Parish.
Entire coastline east of intersection with Rollover +15 +17
Bayou.
Vermilion Bay ........ccccceceenene Divergence with Gulf of MexiCo ........ccccceevriiiiicinnns +15 +14 | Unincorporated Areas of
Vermilion Parish.
Confluence with Gulf of MexiCo ........c..cccevirivininieenene +14 +15

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
Unincorporated Areas of Vermilion Parish
Maps are available for inspection at 100 N. State St., Suite 200, Abberville, LA 70510.

Renville County, Minnesota, and Incorporated Areas

Minnesota River ..........ccce.... Approximately 4,850 feet downstream of the Nicollet +818 +819 | City of Franklin, City of
County Boundary. Morton, Unincorporated
Areas of Renville Coun-
ty.
Approximately 4,600 feet upstream of the Chippewa +882 +883
County Boundary.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES
City of Franklin
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Flooding source(s)

Location of referenced elevation**

* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet above
ground

Effective Modified

Communities affected

Maps are available for inspection at City Hall, 320 Second Avenue East, Franklin, MN 55333.

City of Morton

Maps are available for inspection at City Hall, 221 West 2nd Street, Morton, MN 56270.

Unincorporated Areas of Renville County
Maps are available for inspection at Renville County Office Building, 105 South 5th Street, Room 311, Olivia, MN 56277.

Lee County, Mississippi, and Incorporated Areas

Campbelltown Creek .............

Chiwapa Creek

Coonewah CreeK ........ccecue.

Coonewah Creek Tributary 3

Euclatubba Creek

Mud Creek

Reeds Branch ..........ccccccuuees

Sand CreeK ....cccccceveeiveeennns

Sand Creek Tributary 1

Sand Creek Tributary 2

Town Creek ......cceceeeeecreeeenns

Town Creek Tributary 1

Approximately 375 feet upstream of State Highway
145.

Approximately 4,802 feet upstream of County Road
2790.

Approximately 3,480 feet upstream of the confluence
with Chiwapa Creek Tributary 15.

Approximately 3,180 feet upstream of the confluence
with Chiwapa Creek Tributary 16.

At Interstate 45 ...

Approximately 6,220 feet upstream of State Highway
145.

Approximately 1,210 feet downstream of County
Road 484.

Approximately 620 feet upstream of County Road 520

At the confluence of Mud Creek .......cc.ccocvvevivcnennennn.

Approximately 1,990 feet upstream of State Highway
145.
Approximately 4,465 feet downstream of Interstate 78

Approximately 80 feet upstream of County Road 681

Approximately 2,410 feet downstream of confluence
with Reeds Branch Tributary 1.

Approximately 1,565 feet upstream of County Road
900.

At the confluence with Mud Creek .........ccccceeniiiinennn.

At State Highway 363 ........cccoooviiiiiiiiiicceee,
At the confluence of Sand Creek .........cccccoveeevvveeennenn.

Approximately 2,190 feet upstream of Fellowship
Road.

At the confluence of Sand Creek .........cccccovveieiinncnne.

Approximately 6,890 feet upstream of confluence with
Sand Creek.

Approximately 1,575 feet downstream of the con-
fluence with Kings Creek.

Approximately 2,500 feet upstream of Mount Vernon
Road.

Approximately 1,070 feet downstream of confluence
of Town Creek Tributary 9.

At Lee/Pontotoc county boundary .........ccccceeeveeneenenne.

Approximately 1,900 feet downstream from railroad ...

Approximately 1,080 feet upstream of railroad ............

None +340
None +359
None +269
None +274
None +242
None +252
None +254
None +266
None +280
None +302
+265 +266
None +289
None +269
None +302
None +280
None +307
None +299
None +326
None +304
None +343
+256 +257
None +279
None +291
None +328
None +226
None +238

City of Baldwyn, Unincor-
porated Areas of Lee
County.

Unincorporated Areas of
Lee County.

Unincorporated Areas of
Lee County, Town of
Shannon.

Unincorporated Areas of
Lee County.

Unincorporated Areas of
Lee County, Town of
Saltillo.

Unincorporated Areas of
Lee County, City of Tu-
pelo, Town of Saliillo.

Unincorporated Areas of
Lee County.

Unincorporated Areas of
Lee County, Town of
Saltillo.

Unincorporated Areas of
Lee County, Town of
Saltillo.

Town of Saltillo.

City of Tupelo, Unincor-
porated Areas of Lee
County.

Unincorporated Areas of
Lee County, Town of
Nettleton.

*National Geodetic Vertical Datum.
+North American Vertical Datum.

# Depth in feet above ground.
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* Elevation in feet
(NGVD)
+ Elevation in feet
(NAVD)
# Depth in feet above
ground

Effective Modified

Flooding source(s) Location of referenced elevation** Communities affected

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

ADDRESSES

City of Baldwyn

Maps are available for inspection at Baldwyn City Hall, 202 South Second Street, Baldwyn, MS 38824.

City of Tupelo

Maps are available for inspection at Tupelo Planning Department, Tupelo City Hall, 117 North Broadway, 2nd Floor, MS 38802.

Town of Nettleton

Maps are available for inspection at Nettleton Town Hall, 124 Short Street, Nettleton, MS 38858.

Town of Saltillo

Maps are available for inspection at 205 South Second Street, Saltillo, MS 38866.

Town of Shannon

Maps are available for inspection at Shannon Town Hall, 1426 North Street, Shannon, MS 38868.
Unincorporated Areas of Lee County

Maps are available for inspection at Lee County Courthouse, 201 West Jefferson, Suite A, Tupelo, MS 38801.

Summit County, Ohio, and Incorporated Areas

Brandywine CreeKk ................. Approximately 2,700 feet above confluence with Cuy- None +649 | Unincorporated Areas of
ahoga River. Summit County, City of
Macedonia, Village of
Boston Heights, Village
of Hudson.
Approximately 100 feet upstream Ashley Drive ........... None +1093
Brandywine Creek Tributary Approximately 500 feet downstream of Prospect +1034 +1033 | Village of Hudson.
Street.
Approximately 900 feet upstream of Ravenna Street .. +1061 +1070
Brandywine Creek Tributary At confluence with Brandywine Creek ............cccoceeneee. +966 +965 | City of Macedonia.
5.
Approximately 2,200 feet above confluence with Bran- None +969
dywine Creek.
Brandywine Creek Tributary Approximately 450 feet above Boston Mills Road ....... None +1025 | Village of Hudson.
Overflow.
Approximately 100 feet downstream from divergence None +1053
from Brandywine Creek Tributary.
Indian Creek .......ccccovevreeennn. At confluence with Brandywine Creek .........cccccocueeneee. +965 +959 | Unincorporated Areas of
Summit County, City of
Macedonia.
Approximately 3,700 feet upstream of Ledge Road .... +1032 +1031
Indian Creek Tributary 3 ....... At confluence with Indian Creek ..........cccoeceeieiiiicennn. +1011 +1010 | City of Macedonia.
Approximately 1,700 feet upstream of Ledge Road .... +1019 +1016
Indian Creek Tributary 4 ....... Mouth at Indian Creek ........cccocvevireeninieieneceseeiene +978 +977 | City of Macedonia.
Approximately 760 feet upstream of Bedford Road ..... None +986
Mud Brook ......c.cccooevriiiiniennns At mouth at Cuyahoga RIVer .........cccocevieeiieeniiiieeee. None +748 | City of Akron, City of Cuy-
ahoga Falls, City of
Stow, Village of Hudson.
Approximately 3,400 feet upstream of Streetsboro None +999
Road.
Mud Brook Tributary 1 .......... At confluence with Mud Brook ..........cccocceeveiiicnnenennen. +989 +985 | City of Stow.
Approximately 2,480 feet upstream of Hudson Street None +988
Mud Brook Tributary 1B ........ At confluence with Mud Brook Tributary 1 ................... None +986 | Village of Silver Lake, City
of Stow.
Approximately 100 feet upstream of Carter Lumber +994 +999
Drive.
Mud Brook Tributary 3 .......... Approximately 1,300 feet downstream of Allen Road .. +993 +991 | City of Stow.
Approximately 700 feet upstream of Allen Road ......... +1003 +1006
North Fork Yellow Creek ...... Just downstream of Granger Road .........cccccceeeereeenen. +911 +913 | Unincorporated Areas of
Summit County.
Approximately 75 feet upstream of Bath Road ............ None +951
North Fork Yellow Creek Approximately 100 feet above confluence with North +924 +923 | Unincorporated Areas of
Tributary. Fork Yellow Creek. Summit County.
Approximately 100 feet upstream of Bath Road .......... None +977
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* Elevation in feet
(NGVD)
+ Elevation in feet
Flooding source(s) Location of referenced elevation** # Deptrgl\fr?\f/e%)t above Communities affected
ground
Effective Modified
Powers Brook ........cc.cccecueenee. Approximately 100 feet downstream of Railroad ......... None +1001 | Village of Hudson, City of
Stow.
Approximately 100 feet upstream of Norton Road ...... None +1074
Powers Brook Tributary 2 ..... At confluence with Powers Brook ...........ccccceevniiennen. +1049 +1051 | City of Stow.
Approximately 1,120 feet upstream of Stow Road ...... None +1058
Yellow Creek .......ccccoevvuveennne Approximately 550 feet downstream of Riverview +734 +735 | Unincorporated Areas of
Road. Summit County, City of
Akron, City of Cuyahoga
Falls.
Approximately 50 feet upstream of Medina Line Road None +1066
Yellow Creek Overflow ......... Approximately 70 feet above confluence with Yellow None +1039 | Unincorporated Areas of
Creek. Summit County.
Approximately 1,600 feet above confluence with Yel- None +1050
low Creek.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

**BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for
exact locations of all BFEs to be changed.

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management
Agency, 500 C Street, SW., Washington, DC 20472.

City of Akron

ADDRESSES

Maps are available for inspection at 166 South High Street, Suite 100, Akron, OH 44308.

City of Cuyahoga Falls

Maps are available for inspection at 2310 Second Street, Cuyahoga Falls, OH 44221.

City of Macedonia

Maps are available for inspection at 9691 Valley View Road, Macedonia, OH 44056.

City of Stow

Maps are available for inspection at 3760 Darrow Road, Stow, OH 44224.

Unincorporated Areas of Summit County

Maps are available for inspection at 1030 East Tallmadge Avenue, Akron, OH 44310.

Village of Boston Heights

Maps are available for inspection at 5595 Transportation Boulevard, Suite 100, Hudson, OH 44236.

Village of Hudson

Maps are available for inspection at 27 East Main Street, Hudson, OH 44236.

Village of Silver Lake

Maps are available for inspection at 2961 Kent Road, Silver Lake, OH 44224,

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: April 7, 2008.
David I. Maurstad,
Federal Insurance Administrator of the
National Flood Insurance Program,

Department of Homeland Security, Federal
Emergency Management Agency.

[FR Doc. E8—8323 Filed 4-16-08; 8:45 am]|
BILLING CODE 9110-12-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 88
RIN 0991-AB46

Office of Global Health Affairs;
Regulation on the Organizational
Integrity of Entities Implementing
Leadership Act Programs and
Activities

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Global Health
Affairs within the U.S. Department of
Health and Human Services (HHS) is
issuing this Notice of Proposed
Rulemaking (NPRM) to obtain input
from stakeholders and other interested
parties regarding the separation that

must exist between a recipient of HHS
funds to implement HIV/AIDS programs
and activities under the United States
Leadership Against HIV/AIDS,
Tuberculosis and Malaria Act of 2003
(the “Leadership Act”), Public Law No.
108—25 (May 27, 2003), and an affiliate
organization that engages in activities
that are not consistent with a policy
opposing prostitution and sex
trafficking, as required under Section
301(f) of the Leadership Act.

The proposed rule provides
additional information on the policy
requirement expressed in this law for
entities that receive grants, contracts, or
cooperative agreements from the U.S.
Department of Health and Human
Services (“HHS”) to implement
programs or projects under the authority



Federal Register/Vol. 73, No. 75/ Thursday, April 17, 2008/Proposed Rules

20901

of the Leadership Act. Specifically, it
describes the legal, financial, and
organizational separation that must exist
between these recipients of HHS HIV/
AIDS funds and an affiliate organization
that engages in activities that are not
consistent with a policy opposing
prostitution and sex trafficking.
DATES: To be assured consideration,
written comments must be received on
or before May 19, 2008.
ADDRESSES: You may submit written
comments to the following address: U.S.
Department of Health and Human
Services, Office of Global Health Affairs,
Room 639H, 200 Independence Avenue,
SW., Washington, DC 20201. Comments
will be available for public inspection
Monday through Friday, except for legal
holidays, from 9 a.m. until 5 p.m., at
Room 639H, 200 Independence Avenue,
SW., Washington, DC 20201. Please call
ahead to 1-202-690-6174, and ask for a
representative in the Office of Global
Health Affairs to schedule your visit.
You may also submit written
comments electronically via the Internet
at http://www.regulations.gov, or via e-
mail to
OGHA_Regulation_Comments@hhs.gov.
You can download an electronic version
of the NPRM at http://
www.regulations.gov. HHS/OGHA has
also posted the NPRM and related
materials to its Web site at the following
Internet address: http://
www.globalhealth.gov/.
FOR FURTHER INFORMATION CONTACT:
William R. Steiger, PhD, Office of Global
Health Affairs, Hubert H. Humphrey
Building, Room 639H, 200
Independence Avenue, SW.,
Washington, DC 20201.
SUPPLEMENTARY INFORMATION:

1. Statutory Authority

This proposed rule implements a
provision in the Leadership Act, section
301(f), 22 U.S.C. 7631(f), concerning
restrictions on the use of funds covered
by the Leadership Act. This provision
prohibits the use of any funds made
available to carry out the Leadership
Act, or any amendment made by this
Act, to provide assistance to any group
or organization that does not have a
policy explicitly opposing prostitution
and sex trafficking.

There is a related provision in the
Leadership Act, Section 301(e), 22
U.S.C. 7631(e), that prohibits the use of
funds made available to carry out the
Act, or any amendment made by the
Act, to promote or advocate the
legalization or practice of prostitution or
sex trafficking. This restriction,
however, does not apply to the use of
these funds for palliative care,

treatment, or post-exposure
pharmaceutical prophylaxis, and
necessary pharmaceuticals and
commodities, including test kits,
condoms, and, when proven effective,
microbicides. Section 301(f) of the
Leadership Act should be read together
with Section 301(e).

II. Background

The U.S. Government is opposed to
prostitution and related activities,
which are inherently harmful and
dehumanizing, and contribute to the
phenomenon of trafficking in persons. It
is critical to the effectiveness of the
Leadership Act, and to the U.S.
Government’s foreign policy that
underlies this effort, that organizations
that receive Leadership Act funds
maintain the integrity of the Leadership
Act programs and activities they
implement, and not confuse the U.S.
Government’s message opposing
prostitution and sex trafficking by
holding positions that conflict with this
policy.

This proposed rule is designed to
provide additional clarity for
contracting and grant officers,
contracting officers’ technical
representatives, program officials and
implementing partners (e.g., grantees,
contractors) of HHS regarding the
application of language in Notices of
Availability, Requests for Proposals, and
other documents pertaining to the
policy requirement expressed in 22
U.S.C. 7631(f), which provides that
organizations that are receiving
Leadership Act funds must have a
policy explicitly opposing prostitution
and sex trafficking.

Any entity that receives Leadership
Act funds for HIV/AIDS programs
directly or indirectly (‘“recipient”)
cannot use such U.S. Government funds
to promote or advocate the legalization
or practice of prostitution or sex
trafficking. In addition, any recipient
must have a policy explicitly opposing
prostitution and sex trafficking.

The U.S. Government is issuing this
proposed rule on “Organizational
Integrity” to clarify that the
Government’s organizational partners
that have adopted a policy opposing
prostitution and sex-trafficking may,
consistent with this policy requirement,
maintain an affiliation with separate
organizations that do not have such a
policy, provided such affiliations do not
threaten the integrity of the
Government’s programs and its message
opposing prostitution and sex
trafficking, as specified in this proposed
rule. To maintain program integrity,
adequate separation, as outlined in this
proposed rule, is required between an

affiliate that expresses views on
prostitution and sex trafficking contrary
to the Government’s message and any
federally funded partner organization.

This proposed rule applies to funds
used by the U.S. Department of Health
and Human Services to implement HIV/
AIDS programs and activities under the
Leadership Act. The rule proposes
certification language that organizations
must provide to receive grants,
cooperative agreements, contracts, and
other funding instruments made
available by HHS.

All prime recipients that receive U.S.
Government funds (“prime recipients”)
must certify compliance with the
proposed Rule on Organizational
Integrity prior to actual receipt of such
funds, in a written statement addressed
to the HHS agency’s grants or contract
officer. The certifications by prime
recipients are prerequisites to the
payment of any U.S. Government funds
in connection with an award under the
Leadership Act.

All recipients must insert provisions
to implement the applicable parts of this
proposed rule in all sub-agreements
under their awards. These provisions
must be express terms and conditions of
the sub-agreement; must acknowledge
that compliance with this proposed rule
is a prerequisite to the receipt and
expenditure of U.S. Government funds
in connection with this document; and
must acknowledge that any violation of
the provisions shall be grounds for
unilateral termination of the agreement,
prior to the end of its term.

Recipients must agree that HHS may,
at any reasonable time, inspect the
documents and materials maintained or
prepared by the recipient in the usual
course of its operations that relate to the
organization’s compliance with this
proposed rule.

Nothing in the regulation is intended
to lessen or relieve relevant prohibitions
on Federal Government funding under
other applicable Federal laws.

III. Discussion of the Proposed Rule

These sections discuss the proposed
rule by defining the terms relevant to
this proposed rule and discussing the
restrictions on organizations that receive
Leadership Act funds.

Section 88.1 Definitions

This Section defines the terms that are
pertinent to this rule. Specifically, we
propose the following definitions:

“Commercial sex act” means any sex act
on account of which anything of value is
given to or received by any person.

“Prime recipients’ are contractors,
grantees, applicants or awardees who receive
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Leadership Act funds for HIV/AIDS programs
directly from HHS.

“Prostitution’” means procuring or
providing any commercial sex act.

A “recipient” is a contractor, grantee,
applicant or awardee who receives
Leadership Act funds for HIV/AIDS programs
directly or indirectly from HHS. Recipients
are both prime recipients and sub-recipients.

“Sex trafficking”” means the recruitment,
harboring, transportation, provision, or
obtaining of a person for the purpose of a
commercial sex act.

“Sub-recipients” are contractors, grantees,
applicants or awardees, other than the prime
recipient, who receive Leadership Act funds
for HIV/AIDS programs indirectly from HHS
through a contract, grant or other financial
agreement with a recipient.

Section 88.2 Objective Integrity of
Recipients

This section of the proposed rule
describes the separation that must exist
between a recipient of HHS funds to
implement HIV/AIDS programs and
activities under the United States
Leadership Against HIV/AIDS,
Tuberculosis and Malaria Act of 2003
(the “Leadership Act”), Public Law No.
108-25 (May 27, 2003), and an affiliate
organization that engages in activities
that are not consistent with a policy
opposing prostitution and sex
trafficking, as required under Section
301(f) of the Leadership Act.

Paragraph (a) sets forth criteria for
establishing the objective integrity and
independence that a recipient must
have from an affiliate organization that
engages in activities inconsistent with a
policy opposing prostitution and sex
trafficking.

The criteria for affiliate independence
in this proposed rule are modeled on
criteria upheld as facially constitutional
by the U.S. Court of Appeals for the
Second Circuit in Velazquez v. Legal
Services Corp., 164 F.3d 757, 767 (2d
Cir. 1999), and Brooklyn Legal Services
Corp. v. Legal Services Corp., 462 F.3d
219, 229-33 (2d Cir. 2006), cases
involving similar organization-wide
limitations applied to recipients of
Federal funding.

This proposed rule clarifies that an
independent organization affiliated with
a recipient of Leadership Act funds
need not have a policy explicitly
opposing prostitution and sex
trafficking for the recipient to maintain
compliance with the policy
requirement. The independent affiliate’s
position on these issues will have no
effect on the recipient organization’s
eligibility for Leadership Act funds, so
long as the affiliate satisfies the criteria
for objective integrity and independence
detailed in this proposed rule. By
ensuring adequate separation between
the recipient and affiliate organizations,

these criteria guard against a public
perception that the affiliate’s views on
prostitution and sex-trafficking may be
attributed to the recipient organization,
and thus to the Government, thereby
avoiding the risk of confusing the
Government’s message opposing
prostitution and sex trafficking.

Under Paragraph (b) of this section, an
organization is ineligible to receive any
Federal funds for HIV/AIDS programs
made available under the Leadership
Act, unless it has provided the
certifications required by § 88.3.

Section 88.3 Certifications

This section of the proposed rule
describes the certifications required to
receive Leadership Act funding from
HHS.

The required certification implements
the Organizational Integrity Section
through an Organizational Integrity
Certification, located at Section
88.3(d)(1), in which a recipient of
Leadership Act funds administered by
an HHS agency certifies it has objective
integrity and independence from any
affiliated organization that engages in
activities inconsistent with a policy
opposing prostitution and sex
trafficking.

The certification contains
Acknowledgement and Sub-Recipient
Certifications at Section 88.3(d)(2) and
(3). These require each recipient to
acknowledge that its provision of the
certifications is a prerequisite to
receiving Federal funds; that the Federal
Government can stop or withdraw those
funds if HHS finds a certification to
have been inaccurate, or that such a
certification becomes inaccurate; and
that the prime recipient will ensure all
its sub-recipients also provide the
required certifications. As detailed in
the Certifications Section, a sub-
recipient must, at a minimum, provide
the same certifications as those
provided by the prime recipient.

Paragraph (e) contains information
regarding requirements for the renewal
of the certifications. HHS requires each
recipient to provide renewed
certifications each Federal Fiscal Year,
in alignment with the award cycle.
Additionally, current funding
recipients, as of the effective date of the
regulation, must file a certification upon
any extension, amendment, or
modification of the funding instrument
that extends the term of such
instrument, or adds additional funds to
it.

IV. Impact Analysis

Regulatory Flexibility Act

The Secretary certifies under 5 U.S.C.
605(b), as enacted by the Regulatory

Flexibility Act (Pub. L. 96—354), that
this rule will not result in a significant
impact on a substantial number of small
entities. Since enactment of the policy
requirement in the Leadership Act, HHS
has required its contract solicitations
and grant announcements for
discretionary Leadership Act funding to
include a section regarding
“Prostitution and Related Activities.”
The statute explicitly requires
certifications.

Executive Order 12866—Regulatory
Planning and Review

The HHS has drafted and reviewed
this regulation in accordance with
Executive Order 12866, Section 1(b),
Principles of Regulation. HHS has
determined this rule is a “significant
regulatory action” under Executive
Order 12866, Section 3(f)(4), Regulatory
Planning and Review, because it raises
novel legal or policy issues that arise
out of legal mandates and the
President’s priorities, and, accordingly,
the Office of Management and Budget
has reviewed it.

This benefits of this rule are to ensure
that an appropriate separation exists
between recipients of Leadership Act
funds and affiliated entities that engage
in activities inconsistent with a policy
opposing prostitution and sex
trafficking, which will prevent
confusion of the Government’s message
opposing prostitution and sex
trafficking in Leadership Act programs
and activities.

The cost of this rule is unlikely to be
significant. Since 2004, HHS has
required recipients of Emergency Plan
funding to certify their compliance with
Section 301(f) of the Leadership Act,
and HHS/OGHA issued a “Guidance on
Organizational Integrity,” similar to this
proposed regulation, on July 23, 2007.
Although HHS/OGHA directed HHS
agencies to disseminate this Guidance to
their contractors and grantees that
receive funding under the Leadership
Act, and provided means for the public
to comment on that Guidance, including
whether the document is economically
significant under definitions provided
by the Office of Management and
Budget, no one has submitted
comments.

Executive Order 13132—Federalism

Executive Order 13132 on Federalism
requires Federal Departments and
agencies to consult with State and local
Government officials in the
development of regulatory policies with
implications for Federalism. This rule
does not have Federalism implications
for State or local Governments, as
defined in the Executive Order.
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Unfunded Mandates Reform Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that a covered Federal Department or
agency prepare a budgetary impact
statement before promulgating a rule
that includes any Federal mandate that
could result in the expenditure by State,
local, and tribal Governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
The HHS has determined this rule
would not impose a mandate that will
result in the expenditure by State, local,
and Tribal Governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year.

Assessment of Federal Regulation and
Policies on Families

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 requires Federal
Departments and agencies to determine
whether a proposed policy or regulation
could affect family well-being. If the
determination is affirmative, then the
Department or agency must prepare an
impact assessment to address criteria
specified in the law. These regulations
will not have an impact on family well-
being, as defined in this legislation.

Paperwork Reduction Act

To obtain or retain Leadership Act
funding for HIV/AIDS programs and
activities, HHS will require recipients to
submit certifications. The title of the
information collection is ““Certification

ANNUAL BURDEN ESTIMATES

Regarding the Organizational Integrity
of Entities Implementing Leadership Act
Programs and Activities.” The
documents are necessary to ensure that
recipients of Leadership Act funding
have objective integrity and
independence from any affiliated
organizations that engage in activities
inconsistent with a policy opposing
prostitution and sex trafficking.

HHS estimates that 555 respondents
will prepare documents to validate that
recipients have objective integrity and
independence from affiliated
organizations that engage in activities
inconsistent with policies opposing
prostitution and sex trafficking. HHS
therefore estimates annual aggregate
burden to collect the information as
follows:

Number of
Average
Instrument Number of responses burden hours Total burden
respondents per hours
respondent per response
[T 11 0= i o] o 1= SRR 555 1 5 277.5

HHS has submitted this information
collection to the Office of Management
and Budget (OMB) for regular approval,
and HHS will accept comments from the
public, in accordance with the
Paperwork Reduction Act of 1995.
Comments received during the comment
period should primarily focus on the
following: (1) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Department, including
whether the information will have
practical utility; (2) the accuracy of the
Department’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
how to enhance the quality, utility, and
clarity of the information to be
collected; and (4) how to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology (e.g., by permitting the
electronic submission of responses).

All comments and suggestions, or
questions regarding additional
information, should go to HHS/OGHA.

List of Subjects in 45 CFR Part 88

Administrative practice and
procedure, Federal aid programs, Grant
programs, Grants administration.

Dated: February 26, 2008.
William R. Steiger,
Director, Office of Global Health Affairs.

Approved: March 18, 2008.
Michael O. Leavitt,
Secretary of Health and Human Services.

For the reasons stated in the
preamble, the Office of Global Health
Affairs amends 45 CFR to add part 88
as follows:

PART 88—ORGANIZATIONAL
INTEGRITY OF ENTITIES
IMPLEMENTING PROGRAMS AND
ACTIVITIES UNDER THE LEADERSHIP
ACT

Sec.

88.1 Definitions.

88.2 Organizational integrity of recipients.
88.3 Certifications.

Authority: 22 U.S.C. 7631(f) and 5 U.S.C.
301.

§88.1

For the purposes of this part:

“Commercial sex act’” means any sex
act on account of which anything of
value is given to or received by any
person.

“Prime recipients” are contractors,
grantees, applicants or awardees who
receive Leadership Act funds for HIV/
AIDS programs directly from HHS.

“Prostitution” means procuring or
providing any commercial sex act.

Definitions.

A “‘recipient” is a contractor, grantee,
applicant or awardee who receives
Leadership Act funds for HIV/AIDS
programs directly or indirectly from
HHS.

“Sex trafficking” means the
recruitment, harboring, transportation,
provision, or obtaining of a person for
the purpose of a commercial sex act.

“Sub-recipients” are contractors,
grantees, applicants or awardees, other
than prime recipients, who receive
Leadership Act funds for HIV/AIDS
programs indirectly from HHS through
a contract, grant or other financial
agreement with a recipient.

§88.2 Organizational integrity of
recipients.

(a) A recipient must have objective
integrity and independence from any
affiliated organization that engages in
activities inconsistent with a policy
opposing prostitution and sex
trafficking . Recipients include both
prime recipients and subrecipients. A
recipient will be found to have objective
integrity and independence from such
an organization if:

(1) The affiliated organization is a
legally separate entity;

(2) The affiliated organization receives
no transfer of Leadership Act funds, and
Leadership Act funds do not subsidize
activities inconsistent with a policy
opposing prostitution and sex
trafficking; and
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(3) The recipient is physically and
financially separate from the affiliated
organization. Mere bookkeeping
separation of Leadership Act funds from
other funds is not sufficient. HHS will
determine, on a case-by-case basis and
based on the totality of the facts,
whether sufficient physical and
financial separation exists. The presence
or absence of any one or more factors
will not be determinative. Factors
relevant to this determination shall
include but will not be limited to the
following:

(i) The existence of separate
personnel, management, and
governance;

(ii) The existence of separate
accounts, accounting records, and
timekeeping records;

(iii) The degree of separation from
facilities, equipment and supplies used
by the affiliated organization to conduct
activities inconsistent with a policy
opposing prostitution and sex
trafficking, and the extent of such
activities by the affiliate;

(iv) The extent to which signs and
other forms of identification that
distinguish the recipient from the
affiliated organization are present, and
signs and materials that could be
associated with the affiliated
organization or activities inconsistent
with a policy opposing prostitution and
sex trafficking are absent; and

(v) The extent to which HHS, the U.S.
Government and the project name are
protected from public association with
the affiliated organization and its
activities inconsistent with a policy
opposing prostitution and sex
trafficking in materials, such as

publications, conferences and press or
public statements.

(b) An organization is ineligible to
receive any Leadership Act funds unless
it has provided the certifications
required by § 88.3.

§88.3 Certifications.

(a) HHS agencies shall include the
certification requirements for any grant,
cooperative agreement, contract, or
other funding instrument in the public
announcement of the availability of the
grant, cooperative agreement, contract,
or other funding instrument.

(b) Unless the recipient is otherwise
excepted, a person authorized to bind
the recipient shall execute the
certifications for the grant, cooperative
agreement, contract, or other funding
instrument.

(c) A prime recipient must submit its
certifications to the grant or contract
officer of the HHS agency that will
award funds. A sub-recipient must
provide its certifications to the prime
recipient. The prime recipient will
submit certifications from its sub-
recipients when requested to do so by
the HHS grant or contract officer.

(d) The certifications shall state as
follows:

(1) Organizational Integrity
Certification: “I hereby certify that
[name of recipient], a recipient of the
funds made available through this
[grant, cooperative agreement, contract,
or other funding instrument], as defined
in 45 CFR part 88, from any affiliated
organization that engages in activities
inconsistent with a policy opposing
prostitution and sex trafficking.”

(2) Acknowledgement Certification: “I
further certify that the recipient
acknowledges that these certifications
are a prerequisite to receipt of U.S.
Government funds in connection with
this [grant, cooperative agreement,
contract, or other funding instrument],
and that any violation of these
certifications shall be grounds for
termination by HHS in accordance with
the Federal Acquisition Regulations,
part 49 for contracts, 45 CFR parts 74 or
92 for grants and cooperative
agreements, as well as any other
remedies as provided by law.”

(3) Sub-Recipient Certification: “I
further certify that the recipient will
include these identical certification
requirements in any [grant, cooperative
agreement, contract, or other funding
instrument] to a sub-recipient of funds
made available under this [grant,
cooperative agreement, contract, or
other funding instrument], and will
require such sub-recipient to provide
the same certifications that the recipient
provided.”

(e) Prime recipients and sub-
recipients of funds must file a renewed
certification each Fiscal Year, in
alignment with the award cycle. Prime
recipients and sub-recipients that are
already recipients as of the effective
date of this regulation must file a
certification upon any extension,
amendment, or modification of the
grant, cooperative agreement, contract,
or other funding instrument that
extends the term of such instrument, or
adds additional funds to it.

[FR Doc. 08—1147 Filed 4-15—-08; 10:34 am]
BILLING CODE 4150-38—P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Privacy Act of 1974, System of
Records

AGENCY: United States Agency for
International Development.

ACTION: Significantly Altered System of
Records Notice.

SUMMARY: The United States Agency for
International Development (USAID) is
issuing public notice of its intent to alter
its system of records maintained in
accordance with the Privacy Act of
1974, (5 U.S.C. 552a), as amended,
entitled “AID-8 Personnel Security and
Suitability Investigatory Records.”
USAID is updating this system to reflect
the current administrative status and
enhance the descriptions of other data
elements in order to provide further
transparency into USAID’s record-
keeping practices.

DATES: Public comments must be
received on or before May 19, 2008.
Unless comments are received that
would require a revision, this update to
the system of records will become
effective on May 27, 2008.

ADDRESSES: You may submit comments:

Paper Comments

e Fax: (703) 666—1466.

e Mail: Chief Privacy Officer, United
States Agency for International
Development, 1300 Pennsylvania
Avenue, NW., Suite 2.12—-003,
Washington, DC 20523-2120.

Electronic Comments

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

e E-mail: privacy@usaid.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact, Mark
Webb, Chief, USAID: Office of Security-
Personnel, Information, Domestic
Security (SEC/PIDS), (202) 712—0990.

For privacy-related issues, please
contact Rhonda Turnbow, Deputy Chief
Privacy Officer (202) 712-0106.

SUPPLEMENTARY INFORMATION: USAID is
undertaking a review of all its system of
records notices to ensure that it
maintains complete, accurate, timely,
and relevant records. As a result of this
effort, USAID is proposing to revise its
“Personnel Security and Suitability
Investigatory Records” system of
records notice.

The “Personal Security and
Suitability Investigatory Records” are
maintained by the USAID Office of
Security (SEC). SEC has been charged
with providing security services to
protect USAID personnel and facilities,
safeguarding national security
information, and promoting and
preserving personal integrity. SEC
receives investigative authority from the
Office of Management and Budget
(OMB) to conduct personnel security
investigations for USAID and all other
Federal Agencies/Departments
permitted under the delegation.

The revisions in this system notice
update the authorities for the
maintenance of the system, provide a
more detailed description of the nature
of the records, revises and clarifies the
purpose of the system, expands the
categories of individuals covered by this
system, adds and updates routine use
disclosures, updates points of contact
and address information, and updates
the system locations. Due to the number
of revisions USAID has rewritten the
system of records notice in its entirety.

In accordance with 5 U.S.C. 552(r), a
report concerning this system has been
submitted to the Office of Management
and Budget and to the requisite
congressional committees.

Dated: April 10, 2008.
Philip M. Heneghan,
Chief Privacy Officer.

USAID-008

SYSTEM NAME:

Personnel Security and Suitability
Investigatory Records.
SECURITY CLASSIFICATION:

Secret.

SYSTEM LOCATION:

Records covered by this system are
maintained at the following location:
USAID Office of Security, 1300

Pennsylvania Avenue, Washington, DC
20523.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Categories of individuals maintained
in this system are: current and former
USAID employees; contractor personnel
(Personal Service Contractors and
Institutional Contractors); applicants for
employment; persons and entities
performing business with USAID to
include consultants, volunteers,
grantees and recipients; individuals
employed from other Federal Agencies
through a detail, Participating Agency
Service Agreement, Resources Support
Services Agreement, or the Interagency
Personnel Act; paid and unpaid interns;
and visitors requiring access to USAID
facilities; and the U.S. Citizen and/or
non-U.S. Citizen spouse, intended
spouse, family members, and/or
cohabitants of the above listed
individuals.

CATEGORIES OF RECORDS IN THE SYSTEM:

Categories of records maintained in
this system are: name; address; date of
birth; social security number (or other
identifying number); citizenship status;
information regarding an individual’s
character, conduct and behavior in the
community where they presently live
and/or previously lived; arrests and/or
convictions; medical records;
educational institutions attended;
employment records; reports from
interviews and other inquiries;
electronic communication cables;
facility access authorizations/
restrictions; photographs; fingerprints;
financial records including credit
reports; previous clearances levels
granted; resulting clearance levels;
documentation of release of security
files; request for special access; records
of infractions; and records of facility
accesses and credentials issued.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Executive Order 10450: Security
requirements for Government
Employment; Homeland Security
Presidential Directive 12 (HSPD-12):
Policy for a Common Identification
Standard for Federal Employees and
Contractors; Executive Order 12968:
Access to Classified Information,
Executive Order 12333: United States
Intelligence Activities, Executive Order
13381: Strengthening Processes Relating
to Determining Eligibility for Access to
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Classified National Security
Information, and the Intelligence
Reform and Terrorism Prevention Act of
2004 (Public Law 108—458).

PURPOSE(S):

The Office of Security gathers
information in order to create
investigative records which are used for
processing personal security
background investigations to determine
eligibility to be awarded a federal
security clearance, suitability
determination for federal employment,
access to federally owned/controlled
facilities and access to federally owned/
controlled information systems.

ROUTINE USE OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to USAID’s Statement of
General Routine Uses, the Office of
Security may disclose information in
this system as follows:

(1) To consumer reporting agencies in
order to obtain consumer credit reports,

(2) To federal, international, state, and
local law enforcement agencies, U.S.
Government Agencies, courts, the
Department of State, Foreign
Governments, to the extent necessary to
further the purposes of an investigation,

(3) Results of the investigation may be
disclosed to the Department of State or
other Federal Agencies for the purposes
of granting physical and/or logical
access to federally owned or controlled
facilities and/or information systems in
accordance with the requirements set
forth in HSPD-12.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper copies of information are
maintained in file folders and secured
using locked cabinets and safes.
Electronic copies of information are
secured using password protection and
role-based protocols.

RETRIEVABILITY:

Records are retrievable by last name,
social security number, and/or USAID
assigned case number or other unique
identifier attributed to the individual.

SAFEGUARDS:

Records are kept within the Office of
Security secured space. Access to this
space is controlled by electronic card
readers, office personnel to control
access, visitor escorts policy and
supplemented by an armed response
force. Administrative safeguards of
records are provided through the use of
internal Standard Operating Procedures
and routine appraisal reviews of the

personnel security and suitability
program by the Office of Personnel
Management.

RETENTION AND DISPOSAL:

Records are retained using the
approved National Archives Records
Administration, Schedule 18—Security
and Protective Services Records.

SYSTEM MANAGER AND ADDRESS:

Director, USAID Office of Security,
RRB Suite 2.06A, 1300 Pennsylvania
Ave, NW., Washington, DC 20523.

NOTIFICATION PROCEDURES:

Records in this system are exempt
from notification, access, and
amendment procedures in accordance
with subsection (k)(1) and (5) of the 5
U.S.C. 552a, and 22 CFR 215.14.
Individuals wishing to inquire whether
this system of records contains
information about themselves should
submit their inquires in writing to the
USAID Chief Privacy Officer, 1300
Pennsylvania Avenue, NW., Room 2.12—
003, Washington, DC 20523.

The request must be in writing and
include the requestor’s full name, date
of birth, social security number (or other
government-issued identity number)
and current address. In addition,
requestors must also reasonably specify
the record contents being sought.

RECORD ACCESS PROCEDURES:

Individuals wishing to request access
to a non-exempt record must submit the
request in writing according to the
“Notification Procedures” above. An
individual wishing to request access to
records in person must provide identity
documents, such as a government-
issued photo ID, sufficient to satisfy the
custodian of the records that the
requester is entitled to access.

CONTESTING RECORD PROCEDURES:

An individual requesting amendment
of a record maintained on himself or
herself must identify the information to
be changed and the corrective action
sought. Requests must follow the
“Notification Procedures” above.

RECORD SOURCE CATEGORIES:

Information in this system is obtained
from the individual on whom it applies;
independent sources such as other
government agencies, state/local
government; law enforcement agencies;
credit bureaus; medical providers;
educational institutions; private
organizations; information provided by
personal references; and through source
interviews.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Under the specific authority provided
by subsection (k)(1), (3), and (5) of 5

U.S.C. 552a, USAID has promulgated
rules specified in 22 CFR 215.14, that
exempts this system from notice, access,
and amendment requirements of 5
U.S.C. 552a, subsections (c)(3), (d);
(e)(1); (e)(4); (G); (H); (I); and (£). The
reasons for these exemptions are to
maintain confidentiality of sources,
National Security, and to prevent
frustration of the federal investigative
process.

[FR Doc. E8-8240 Filed 4-16—08; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 11, 2008.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it



Federal Register/Vol. 73, No. 75/ Thursday, April 17, 2008/ Notices

20907

displays a currently valid OMB control
number.

Agricultural Marketing Service

Title: Recordkeeping Requirements
for Certified Applicators of Federally
Restricted Use Pesticides (7 CFR part
110).

OMB Control Number: 0581-0164.

Summary of Collection: The Food,
Agriculture, Conservation, and Trade
(FACT) Act of 1990 (Subtitle H, Sec.
1491) mandates the Department of
Agriculture (USDA) in consultation
with the Administrator of the
Environmental Protection Agency
(EPA), ““ shall require certified
applicators of federally restricted use
pesticides to maintain records
comparable to records maintained by
commercial applicators in each state.”
In addition, USDA and the
Administrator of EPA are required
under section 1491(f) of the FACT Act
to survey the records and develop and
maintain a data base so USDA and the
Administrator of EPA can prepare and
publish annual pesticide use reports,
copies of which must be transmitted to
Congress. Agricultural Marketing
Service (AMS) is charged with
administering the Federal Pesticide
Recordkeeping Program. AMS requires
certified private applicators of federally
restricted use pesticides to maintain
records of all restricted use pesticide
applications for a period of two years.

Need and Use of the Information:
AMS will collect information using the
ST-8, Pesticide Recordkeeping
Inspection Form. In order to properly
administer the Pesticide Recordkeeping
Program, AMS needs to monitor and
determine to what extent private
applicators are complying with the
program’s requirements and identify the
reasons for non/or partial compliance.
AMS has the responsibility to assure
records are kept to provide information
to be utilized by licensed health care
professionals for possible medical
treatment. In addition, the stature
requires USDA to submit annual reports
to Congress pertaining to the use of
restricted use pesticides in agricultural
production.

Description of Respondents: Farms;
State, Local or Tribal Government.

Number of Respondents: 592,233.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 1,797,714.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. E8-8264 Filed 4-16—08; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE

International Trade Administration
A-583-833

Certain Polyester Staple Fiber from
Taiwan: Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
certain polyester staple fiber from
Taiwan. The period of review is May 1,
2006, through April 30, 2007. This
review covers imports of certain
polyester staple fiber from one
producer/exporter. We have
preliminarily found that sales of the
subject merchandise have been made
below normal value. If these
preliminary results are adopted in our
final results, we will instruct U.S.
Customs and Border Protection to assess
antidumping duties on all appropriate
entries. Interested parties are invited to
comment on these preliminary results.
Parties who submit comments in this
review are requested to submit with
each argument (1) a statement of the
issue and (2) a brief summary of the
argument. We will issue the final results
not later than 120 days after the date of
publication of this notice.

EFFECTIVE DATE: April 17, 2008.

FOR FURTHER INFORMATION CONTACT:
Thomas Schauer or Richard Rimlinger,
AD/CVD Operations, Office 5, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington DC 20230;
telephone (202) 482—0410 and (202)
482-4477, respectively.

Background

On May 25, 2000, the Department of
Commerce (Department) published an
antidumping duty order on certain
polyester staple fiber (PSF) from
Taiwan. See Notice of Amended Final
Determination of Sales at Less Than
Fair Value: Certain Polyester Staple
Fiber From the Republic of Korea and
Antidumping Duty Orders: Certain
Polyester Staple Fiber From the
Republic of Korea and Taiwan, 65 FR
33807 (May 25, 2000). On May 1, 2007,
the Department published a notice of
“Opportunity to Request Administrative
Review” of this order. See Antidumping
or Countervailing Duty Order, Finding,
or Suspended Investigation;
Opportunity to Request Administrative

Review, 72 FR 23796 (May 1, 2007). On
May 31, 2007, Far Eastern Textile
Limited (FET), a Taiwanese producer
and exporter of the subject merchandise,
and Wellman Inc. and Invista S.a.r.L.
(collectively, the petitioners) requested
an administrative review of FET. On
June 29, 2007, the Department
published a notice initiating an
administrative review for PSF from
Taiwan. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews, Request for Revocation in Part
and Deferral of Administrative Review,
72 FR 35690 (June 29, 2007). The period
of review (POR) is May 1, 2006, through
April 30, 2007.

Scope of the Order

The product covered by the order is
PSF. PSF is defined as synthetic staple
fibers, not carded, combed or otherwise
processed for spinning, of polyesters
measuring 3.3 decitex (3 denier,
inclusive) or more in diameter. This
merchandise is cut to lengths varying
from one inch (25 mm) to five inches
(127 mm). The merchandise subject to
the order may be coated, usually with a
silicon or other finish, or not coated.
PSF is generally used as stuffing in
sleeping bags, mattresses, ski jackets,
comforters, cushions, pillows, and
furniture. Merchandise of less than 3.3
decitex (less than 3 denier) currently
classifiable in the Harmonized Tariff
Schedule of the United States (HTSUS)
at subheading 5503.20.00.20 is
specifically excluded from the order.
Also specifically excluded from the
order are polyester staple fibers of 10 to
18 denier that are cut to lengths of 6 to
8 inches (fibers used in the manufacture
of carpeting). In addition, low—melt PSF
is excluded from this order. Low—melt
PSF is defined as a bi—component fiber
with an outer sheath that melts at a
significantly lower temperature than its
inner core.

The merchandise subject to this order
is currently classifiable in the HTSUS at
subheadings 5503.20.00.45 and
5503.20.00.65. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to the order is dispositive.

Fair-Value Comparisons

To determine whether FET’s sales of
PSF to the United States were made at
less than normal value (NV), we
compared export price (EP) to NV, as
described in the “Export Price”” and
“Normal Value” sections of this notice.

Pursuant to section 777A(d)(2) of the
Tariff Act of 1930, as amended (the Act),
we compared the EP of individual U.S.
transactions to the monthly weighted—
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average NV of the foreign like product
where there were sales made in the
ordinary course of trade, as discussed in
the “Cost of Production” section below.

Product Comparisons

We compared U.S. sales to monthly
weighted—average prices of
contemporaneous sales made in the
home market. We found
contemporaneous sales of identical
merchandise in the home market for all
U.S. sales.

Date of Sale

In its questionnaire responses, FET
reported date of shipment as the date of
sale for its home—market and U.S. sales.
FET has stated that it permits home—
market and U.S. customers to make
order changes up to the date of
shipment. According to FET’s
descriptions, the sales processes in the
home market and to the United States
are identical. Thus, record evidence
demonstrates that the material terms of
sale are not set before the date of
invoice, which would normally result in
using the date of invoice as the date of
sale. See 19 CFR 351.401(i). Because the
merchandise is always shipped on or
before the date of invoice, we are using
the date of shipment as the date of sale.
See, e.g., Certain Polyester Staple Fiber
from Taiwan: Preliminary Results of
Antidumping Duty Administrative
Review, 72 FR 31283 (June 6, 2007)
(unchanged in final, 72 FR 69193,
December 7, 2007), and Certain Cold-
Rolled and Corrosion-Resistant Carbon
Steel Flat Products From Korea: Final
Results of Antidumping Duty
Administrative Reviews, 63 FR 13170,
13172-73 (March 18, 1998).

Export Price

For sales to the United States, we
calculated EP, in accordance with
section 772(a) of the Act, because the
merchandise was sold prior to
importation by the exporter or producer
outside the United States to the first
unaffiliated purchaser in the United
States and because constructed export—
price methodology was not otherwise
warranted. We calculated EP based on
the cost, insurance, and freight (CIF)
price to unaffiliated purchasers in the
United States. Where appropriate, we
made deductions, consistent with
section 772(c)(2)(A) of the Act, for the
following movement expenses: inland
freight from the plant to the port of
exportation, brokerage and handling,
harbor service fees, trade promotion
fees, containerization expenses,
international freight, and marine
insurance. No other adjustments were
claimed or allowed.

Normal Value

Selection of Comparison Market

To determine whether there was a
sufficient volume of sales of PSF in the
home market to serve as a viable basis
for calculating NV, we compared the
respondent’s home—market sales of the
foreign like product to its volume of
U.S. sales of the subject merchandise, in
accordance with section 773(a) of the
Act. Pursuant to section 773(a)(1)(B) of
the Act, because the respondent’s
aggregate volume of home—market sales
of the foreign like product was greater
than five percent of its aggregate volume
of U.S. sales of the subject merchandise,
we determined that the home market
was viable for comparison purposes.

Cost of Production

FET made sales at prices below the
cost of production that we disregarded
in the most recently completed
antidumping duty administrative review
of FET. See Certain Polyester Staple
Fiber From Taiwan: Final Results of
Antidumping Duty Administrative
Review, 71 FR 60476 (October 13, 2006).
Because of this, there were reasonable
grounds to believe or suspect that the
respondent made sales of the foreign
like product in its comparison market at
prices below the cost of production
(COP) within the meaning of section
773(b) of the Act.

We calculated the COP on a product—
specific basis, based on the sum of the
respondent’s costs of materials and
fabrication for the foreign like product
plus amounts for general and
administrative (G&A) expenses, interest
expenses, and the costs of all expenses
incidental to preparing the foreign like
product for shipment in accordance
with section 773(b)(3) of the Act.

We relied on COP information FET
submitted in its cost questionnaire
responses except we adjusted FET’s
reported cost of manufacturing to
account for purchases of purified
terephthalic acid and mono ethylene
glycol from affiliated parties at non—
arm’s—length prices in accordance with
the major—input rule pursuant to section
773(f)(3) of the Act.

On a product—specific basis, we
compared the adjusted weighted—
average COP figures for the POR to the
home-market sales of the foreign like
product, as required under section
773(b) of the Act, to determine whether
these sales were made at prices below
the COP. The prices were exclusive of
any applicable movement charges,
packing expenses, warranties, and
indirect selling expenses. In
determining whether to disregard
home-market sales made at prices

below their COP, we examined, in
accordance with sections 773(b)(1)(A)
and (B) of the Act, whether such sales
were made within an extended period of
time in substantial quantities and at
prices which permitted the recovery of
all costs within a reasonable period of
time.

We found that, for certain products,
more than 20 percent of the
respondent’s home—market sales were at
prices below the COP and, in addition,
the below—cost sales were made within
an extended period of time in
substantial quantities. In addition, these
sales were made at prices that did not
permit the recovery of costs within a
reasonable period of time. Therefore, we
excluded these sales and used the
remaining sales of the same product as
the basis for determining NV in
accordance with section 773(b)(1) of the
Act.

Calculation of Normal Value

We calculated NV based on the price
FET reported for home—market sales to
unaffiliated customers which we
determined were within the ordinary
course of trade. We made adjustments
for differences in domestic and export
packing expenses in accordance with
sections 773(a)(6)(A) and 773(a)(6)(B)(i)
of the Act. We also made adjustments,
consistent with section 773(a)(6)(B)(ii)
of the Act, for inland freight from the
plant to the customer and expenses
associated with loading the
merchandise onto the truck to be
shipped. In addition, we made
adjustments for differences in
circumstances of sale (COS), in
accordance with section 773(a)(6)(C)(iii)
of the Act and 19 CFR 351.410. We
made COS adjustments, where
appropriate, by deducting direct selling
expenses incurred on home-market
sales (i.e., imputed credit expenses and
warranties) and adding U.S. direct
selling expenses (i.e., imputed credit
expenses and bank charges).

Level of Trade

Section 773(a)(1)(B)(@i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade as the EP.
Sales are made at different levels of
trade if they are made at different
marketing stages (or their equivalent).
See 19 CFR 351.412(c)(2). Substantial
differences in selling activities are a
necessary, but not sufficient, condition
for determining that there is a difference
in the stages of marketing. See 19 CFR
351.412(c)(2); see also Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From South Africa,
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62 FR 61731, 61732 (November 19,
1997).

In order to determine whether a
respondent made comparison—market
sales at different stages in the marketing
process than the U.S. sales, we review
the distribution system in each market
(i.e., the chain of distribution),
including selling functions, class of
customer (customer category), and the
level of selling expenses incurred for
each type of sale. The marketing process
in the U.S. and comparison markets
begins with the producer and extends to
the sale to the final user or customer.
The chain of distribution between the
two may have many or few links, and
the respondent’s sales occur somewhere
along this chain. In performing this
evaluation, we consider the narrative
responses of the respondent to
determine where in the chain of
distribution the sale appears to occur.
Selling functions associated with a
particular chain of distribution help us
to evaluate the level(s) of trade in a
particular market. Pursuant to section
773(a)(1)(B)(i) of the Act, in identifying
levels of trade for EP and comparison—
market sales (i.e., NV based on either
home-market or third—country prices),
we consider the starting prices before
any adjustments. See Micron
Technology, Inc. v. United States, et al.,
243 F.3d 1301, 1314-15 (CAFC 2001)
(affirming this methodology).

When the Department is unable to
match U.S. sales to sales of the foreign
like product in the comparison market
at the same level of trade as the EP, the
Department may compare the U.S. sale
to sales at a different level of trade in
the comparison market. In comparing
EP sales at a different level of trade in
the comparison market, where available
data show that the difference in level of
trade affects price comparability, we
make a level-of-trade adjustment under
section 773(a)(7)(A) of the Act.

FET reported two channels of
distribution (i.e., direct sales to an end—
user and direct sales to a distributor)
and a single level of trade in the U.S.
market. For purposes of these
preliminary results, we have organized
the common selling functions into four
major categories: sales process and
marketing support, freight and delivery,
inventory and warehousing, and quality
assurance/warranty services. Because
the sales process and selling functions
FET performed for selling to the U.S.
market did not vary by individual
customers, the necessary condition for
finding they constitute different levels
of trade was not met. Accordingly, we
determined that all of FET’s U.S. sales
constituted a single level of trade.

FET reported a single channel of
distribution (i.e., direct sales to end—
users) and a single level of trade in the
home market. Because the sales process
and selling functions FET performed for
selling to home—market customers did
not vary by individual customers, we
determined that all of FET’s home—
market sales constituted a single level of
trade.

Finally, because there is only one
home-market level of trade, it is not
possible to calculate a level—of-trade
adjustment. In addition, because all U.S.
sales were EP sales, no offset
contemplated for constructed export—
price sales is appropriate.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that a dumping
margin of 2.15 percent exists for FET for
the period May 1, 2006, through April
30, 2007.

Public Comment

We will disclose the documents
resulting from our analysis to parties in
this review within five days of the date
of publication of this notice. Any
interested party may request a hearing
within 30 days of the publication of this
notice in the Federal Register. If a
hearing is requested, the Department
will notify interested parties of the
hearing schedule.

Interested parties are invited to
comment on the preliminary results of
this review. Because we intend to
conduct a verification prior to the
issuance of the final results, we will
notify interested parties of the schedule
for filing case briefs and rebuttal briefs
after we issue the verification report.

We intend to issue the final results of
this review, including the results of our
analysis of issues raised in any
submitted written comments, within
120 days after the date on which the
preliminary results are issued.

Assessment Rates

The Department shall determine, and
CBP shall assess, antidumping duties on
all appropriate entries. In accordance
with 19 CFR 351.212(b)(1), we have
calculated importer—specific assessment
rates for merchandise subject to this
review. We will issue instructions to
CBP 15 days after publication of the
final results of this review.

The Department clarified its
‘“automatic assessment” regulation on
May 6, 2003. See Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003). This
clarification will apply to entries of
subject merchandise during the period

of review produced by the respondent
for which it did not know its
merchandise was destined for the
United States. In such instances, we will
instruct CBP to liquidate unreviewed
entries at the all-others rate if there is
no rate for the intermediate
company(ies) involved in the
transaction. For a full discussion of this
clarification, see Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

Cash-Deposit Requirements

The following deposit requirements
will be effective upon completion of the
final results of this administrative
review for all shipments of PSF from
Taiwan entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results
of this administrative review, as
provided by section 751(a)(2) of the Act:
(1) the cash—deposit rate for FET will be
the rate established in the final results
of this administrative review; (2) for
merchandise exported by manufacturers
or exporters not covered in this review
but covered in a prior segment of the
proceeding, the cash—deposit rate will
continue to be the company-specific
rate published for the most recent
period; (3) if the exporter is not a firm
covered in this review, a prior review,
or the original investigation but the
manufacturer is, the cash—deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; (4) if neither the
exporter nor the manufacturer is a firm
covered in this review, the cash—deposit
rate will be 7.31 percent, the all-others
rate established in Notice of Amended
Final Determination of Sales at Less
Than Fair Value: Certain Polyester
Staple Fiber From the Republic of Korea
and Antidumping Duty Orders: Certain
Polyester Staple Fiber From the
Republic of Korea and Taiwan, 65 FR
33807 (May 25, 2000).

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act.
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Dated: April 10, 2008.
David M. Spooner,
Assistant Secretaryfor Import Administration.
[FR Doc. E8—8299 Filed 4—16— 08; 8:45 am]|
BILLING CODE 3510-DR-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XH22

Caribbean Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Caribbean Fishery
Management Council (Council) will
hold a meeting of its Technical
Monitoring and Compliance Team
(TMCT)

DATES: The TMCT will meet on May 20—
21, 2008.

ADDRESSES: Caribbean Fishery
Management Council’s Office, located in
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico.

FOR FURTHER INFORMATION CONTACT:
Caribbean Fishery Management Council,
268 Munoz Rivera Avenue, Suite 1108,
San Juan, Puerto Rico 00918; telephone:
(787) 766—-5926.
SUPPLEMENTARY INFORMATION: The
TMCT will meet to discuss the items
contained in the following agenda:

e Call to Order

e Revision of Available Data

-Commercial

-Recreational

-Fishery Independent Data

e Available Methods for Data
Analyzes

e Other Business

¢ Next Meeting

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

The meeting is physically accessible
to people with disabilities. For more

information or request for sign language
interpretation and/other auxiliary aids,
please contact Mr. Miguel A. Rolon,
Executive Director, Caribbean Fishery
Management Council, 268 Munoz
Rivera Avenue, Suite 1108, San Juan,
Puerto Rico 00918, telephone (787) 766—
5926, at least 5 days prior to the meeting
date.

Dated: April 14, 2008.

Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—8234 Filed 4—16-08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XH26

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The New England Fishery
Management Council (Council) is
scheduling a public meeting of its Skate
Committee and Advisory Panel, in May,
2008, to consider actions affecting New
England fisheries in the exclusive
economic zone (EEZ).
Recommendations from this group will
be brought to the full Council for formal
consideration and action, if appropriate.
DATES: These meetings will be held on
Wednesday, May 14, 2008 at 9 a.m. and
Thursday, May 15, 2008 at 9 a.m.
ADDRESSES: This meeting will be held at
the Holiday Inn, 31 Hampshire Street,
Mansfield, MA 02048; telephone: (508)
339-2200; fax: (508) 339-1040.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.
SUPPLEMENTARY INFORMATION: The Skate
Advisors and Skate Oversight
Committee will meet jointly to review
Plan Development Team
recommendations for management
alternatives and specifications to
achieve the Amendment 3 catch limits.
The Committee may approve, revise, or
substitute these recommendations for
inclusion in Draft Amendment 3 and
analysis in the Draft Environmental
Impact Statement. The Committee may

also identify a preferred alternative for
the Draft Amendment or take up any
other business related to skate
management.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard, Executive Director, at (978)
465-0492, at least 5 days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: April 14, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-8284 Filed 4-16-08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XH23

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting of the
North Pacific Fishery Management
Council’s Crab Plan Team (CPT).

SUMMARY: The Crab Plan Team will meet
in Seattle, WA.

DATES: The meeting will be held on May
6—9, 2008. The meeting will be held
from 9 a.m. until 5 p.m. on May 6th
through May 8th and from 9 a.m. until
12 noon on May 9th.

ADDRESSES: The meeting will be held at
the Alaska Fishery Science Center, 7600
Sand Point Way NE. Bldg 4, Traynor
Room, Seattle, WA 98115.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Avenue, Suite 306, Anchorage, AK
99501-2252.
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FOR FURTHER INFORMATION CONTACT:
Diana Stram, at (907) 271-2809.

SUPPLEMENTARY INFORMATION: The Plan
Team will address the following issues:
The new stock assessment review role
by CPT, Crab Rationalization Program
changes, Economic Data Review, the
Economic SAFE report, Crab Research
priorities, Assessments for Overfishing
Fishing Level considerations by Tiers,
rebuilding plan revisions, Finalize
overfishing level recommendations for
all crab species, finalize CPT report and
other issues/new business.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Gail Bendixen at
(907) 271-2809 at least 7 working days
prior to the meeting date.

Dated: April 14, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8—8235 Filed 4-16-08; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XH24

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of public hearings and
scoping meetings.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold a series of public hearings and
scoping meetings beginning in early
May. Public hearings will be held for
Amendment 16 to the Snapper Grouper
Fishery Management Plan (FMP) for the

South Atlantic, the Fishery Ecosystem
Plan (FEP), and the Comprehensive
Ecosystem Amendment (CEA). Public
scoping will be held for Amendment 18
to the Snapper Grouper FMP for the
South Atlantic. See SUPPLEMENTARY
INFORMATION.

DATES: The series of 5 public scoping
meetings will be held May 7-15, 2008.
All scoping meetings will be open from
3 p.m.—7 p.m. Council staff and area
Council members will be available for
presentations, informal discussions, and
to answer questions. Members of the
public will have an opportunity to go on
record at any time during the meeting
hours to record their comments on the
public hearing and scoping issues for
Council consideration. Written
comments must be received in the
South Atlantic Council’s office by 5
p-m. on May 16, 2008. See
SUPPLEMENTARY INFORMATION.

ADDRESSES: Written comments should
be sent to Bob Mahood, Executive
Director, South Atlantic Fishery
Management Council, 4055 Faber Place
Drive, Suite 201, North Charleston, SC
29405, or via email to:
SGAm16@safmc.net for Amendment 16
to the Snapper Grouper FMP;
FEPComments@safmec.net for the
Fishery Ecosystem Plan;
CEAComments@safmc.net for the
Comprehensive Ecosystem Amendment;
and RedSnapperScoping@safmec.net for
scoping comments regarding
Amendment 18 to the Snapper Grouper
FMP. Comments are due to the Council
office by 5 p.m.on May 16, 2008. Copies
of the public hearing and scoping
documents are available from Kim
Iverson, South Atlantic Fishery
Management Council, 4055 Faber Place
Drive, Suite 201, North Charleston, SC
29405; telephone: (843) 571-4366 or toll
free at (866) SAFMC-10. Copies will
also be available online at
www.safme.net as they become
available.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, South Atlantic Fishery
Management Council, 4055 Faber Place
Drive, Suite 201, North Charleston, SC
29405; telephone: (843) 571-4366; fax:
(843) 769-4520; email address:
kim.iverson@safmc.net.

SUPPLEMENTARY INFORMATION:
Meeting Dates and Locations

The public hearings and scoping
meeting will be held at the following
locations:

1. May 7, 2008—Key Largo Grande,
97000 South Overseas Highway, Key
Largo, FL 33037, telephone: (866) 597—
5397;

2. May 9, 2008—-Radisson Resort at the
Port, 8701 Astronaut Boulevard, Cape
Canaveral, FL 32920, telephone: (321)
784-0000;

3. May 12, 2008-Mighty Eighth Air
Force Museum, 175 Bourne Avenue,
Pooler, GA 31322, telephone: (912) 748—
8888;

4. May 13, 2008-Town & Country Inn,
2008 Savannah Highway, Charleston,
SC 29407, telephone: (843) 571-1000;
and

5. May 15, 2008—Sheraton New Bern,
100 Middle Street, New Bern, NC 28560,
telephone: (252) 638—-3585.

The public hearings and scoping will
address overlapping fisheries issues for
the South Atlantic region. Public
hearings will be held on the following:

1. Amendment 16 to the Snapper
Grouper FMP—updates management
reference points for gag grouper and
vermilion snapper, including Maximum
Sustainable Yield (MSY), Optimum
Yield (OY), and Minimum Stock Size
Threshold (MSST), which reflect
current scientific information as
provided by stock assessments and
approved by the Scientific and
Statistical Committee. In addition, the
amendment would either alter current
management measures or implement
new management measures that would
reduce current harvest levels to yields
associated with the optimum yield and
end overfishing of both stocks in the
South Atlantic. The Council will also
specify interim allocations between the
commercial and recreational sectors.

Alternatives under consideration
include a January—April spawning
season closure for gag grouper for both
commercial and recreational sectors
where no fishing for and/or possession
of gag would be allowed. In addition,
during the closure no fishing for and/or
possession of the following species
would be allowed: black grouper, red
grouper, scamp, red hind, rock hind,
yellowmouth grouper, tiger grouper,
yellowfin grouper, graysby, and coney;
dividing the commercial quota for gag
grouper between two regions; reduction
of the current 5—-grouper aggregate bag
limit for the recreational fishery;
establishment of a directed commercial
quota for vermilion snapper; adjusting
recreational bag/size limits for
vermilion snapper, and establishment of
a recreational closed season for
vermilion snapper. Amendment 16 also
includes alternatives to reduce bycatch
mortality by requiring the use of venting
and dehooking tools and circle hooks to
fish for snapper grouper species in the
South Atlantic Exclusive Economic
Zone (EEZ). Alternatives are also
included for interim allocations for gag
grouper and vermilion snapper.
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2. Fishery Ecosystem Plan (FEP) for
the South Atlantic and Comprehensive
Ecosystem Amendment (CEA)-The
Council is developing a Fishery
Ecosystem Plan to act as a source

document for various plan amendments.

The CEA includes alternatives to amend
the Coral FMP to establish deepwater
coral Habitat Areas of Particular
Concern (HAPCs) and address
information updates and spatial
requirements of the Essential Fish
Habitat final rule. In addition, the CEA
includes alternatives to amend the
Golden Crab FMP to establish allowable
golden crab fishing areas and require
Vessel Monitoring Systems. Areas being
considered for designation as HAPCs
include: (a) Cape Lookout Lophelia
Banks HAPC, (b) Cape Fear Lophelia
Banks HAPC, (c) Blake Ridge Diapir, (d)
the Stetson Reefs, Savannah and East
Florida Lithoherms, and Miami Terrace
HAPC, and (e) Portales Terrace HAPC.
Alternatives also include proposals
developed by the Council’s Deepwater
Shrimp Advisory Panel and Golden
Crab Advisory Panel.

Public scoping will be held on the
following:

Amendment 18 to the Snapper
Grouper FMP-management measures
necessary to end overfishing for red
snapper in the South Atlantic region.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) by 3 days prior to the
start of each meeting.

Dated: April 14, 2008.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E8-8286 Filed 4-16—08; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration (NOAA)

[Docket No. 080404526—-8528-01]

Privacy Act of 1974; System of
Records

AGENCY: Department of Commerce.
ACTION: Notice of a new Privacy Act
System of Records: COMMERCE/NOAA
System-20, Search and Rescue Satellite
Aided Tracking (SARSAT) 406 MHz
Emergency Beacon Registration
Database.

SUMMARY: The Search and Rescue
Satellite Aided Tracking (SARSAT) is
responsible for keeping and maintaining
a registration database for 406 MHz
emergency beacons as directed by the
Federal Communication Commission
(FCQ). This database contains
personally identifiable information that
is required to be protected by the
Privacy Act. The purpose for this system
of records is to provide search and
rescue (SAR) authorities with
information about the user of the beacon
such as the name, phone number, and
emergency contact information. This
information allows SAR authorities to
shorten response times, and it provides
a way to cancel false alerts quickly and
safely; thereby, increasing safety for
SAR authorities and decreasing costs to
the government and the SAR system.
DATES: Comment Date: To be
considered, written comments on the
proposed new system of records must be
submitted on or before May 19, 2008.

Effective Date: Unless comments are
received, the new system of records will
become effective as proposed on the
date of publication of a subsequent
notice in the Federal Register.
ADDRESSES: Comments should be sent
to: LT. Jeffrey Shoup, SARSAT
Operations Support Officer, 4231
Suitland Road, Suitland, MD 20746—
4304.

FOR FURTHER INFORMATION CONTACT: LT.
Jeffrey Shoup, SARSAT Operations
Support Officer, 4231 Suitland Road,
Suitland, MD 20746—-4304.
SUPPLEMENTARY INFORMATION: SARSAT
is required by the FCC under 47 CFR
parts 80, 87, and 95 to maintain a
registration for emergency beacons that
operate on the 406 MHz frequency.
SARSAT has not found any probable or
potential adverse effects of the proposal
on the privacy of individuals. To
minimize the risk of unauthorized
access to the system of records,
electronic data will be stored securely
with access password protected and
limited to those SARSAT program
employees whose official duties require
access.

COMMERCE/NOAA-20

SYSTEM NAME:

Search and Rescue Satellite Aided
Tracking (SARSAT) 406 MHz
Emergency Beacon Registration
Database.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

NOAA/SARSAT, E/SP3, NSOF, 4231
Suitland Road, Suitland, MD 20746.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Owners of 406 MHz Emergency
Position Indicating Radio Beacons
(EPIRBs), 406 MHz Emergency Location
Transmitters (ELTs), 406 MHz Personnel
Locator Beacons (PLBs), and 406 MHz
Ship Security Alerting System (SSAS)
Beacons.

CATEGORIES OF RECORDS IN THE SYSTEM:
Beacon Unique Identifier Number
(Beacon ID), beacon category, beacon
manufacturer, beacon model; owner
name, owner address, owner e-mail
address, owner telephone number by
home, work, cellular, and fax; and name
and telephone number of primary/
alternate 24-hour emergency contact.
Additional categories specifically for:
EPIRBs and SSAS beacon
registrations—vessel information
including usage, type, name, color,
survival and radio equipment, vessel
telephone numbers with call sign,
Inmarsat number, cellular and MMSI
number, federal/state registration
number, length, capacity, and homeport;
ELT registrations—aircraft information
including registration (tail) number,
type, manufacturer, model, color,
seating capacity, radio equipment,
survival equipment, principal airport;
and
PLB registrations—general use data
including usage, specific usage, and
type.
AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
47 CFR parts 80, 87, and 95. The
system is also authorized by the U.S.
Office of Management & Budget (OMB)
Control Number: OMB 0648-0295.

PURPOSE(S):

This information will assist search
and rescue forces in carrying out their
mission of rescue assistance and false
alert abatement.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

These records may be disclosed as
follows:

1. A record in this system of records
is used when a beacon alert is received
at the United States Mission Control
Center (USMCC) from a registered
beacon. The information kept in the
database is automatically forwarded to
rescue coordination centers operated by
the United States Air Force, United
States Coast Guard, State Police/State
SAR authority, or another foreign
SARSAT Mission Control Center,
should it be requested for use in a SAR
case in a foreign search and rescue
region. The information is used by
search and rescue (SAR) controllers as
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a tool to coordinate and resolve the SAR
event.

2. Every two years, NOAA uses the
information in the database to alert
beacon owners to update and renew
their registration in the database.

3. In the event that a system of records
maintained by the Department to carry
out its function indicates a violation or
potential violation of law or contract,
whether civil, criminal or regulatory in
nature and whether arising by general
statute or particular program statute or
contract, or rule, regulation or order
issued pursuant thereto, or the necessity
to protect an interest of the Department,
the relevant records in the system of
records may be referred to the
appropriate agency, whether federal,
state, local or foreign, charged with the
responsibility of investigating or
prosecuting such violation or charged
with enforcing or implementing the
statute or contract, or rule, regulation or
order issued pursuant thereto, or
protecting the interest of the
Department.

4. A record from this system of
records may be disclosed in the course
of presenting evidence to a court,
magistrate, or administrative tribunal,
including disclosures to opposing
counsel in the course of settlement
negotiations.

5. A record in this system of records
may be disclosed to a Member of
Congress submitting a request involving
an individual when the individual has
requested assistance from the Member
with respect to the subject matter of the
record.

6. A record in this system of records
may be disclosed to a contractor of the
Department having need for the
information in the performance of the
contract, but not operating a system of
records within the meaning of 5 U.S.C.
552a(m).

7. A record in this system of records
may be disclosed to the Department of
Justice in connection with determining
whether the Freedom of Information Act
(5 U.S.C. 552) requires disclosure
thereof.

8. A record in this system of records
may be disclosed to the appropriate
manufacturer, medical authority, or law
enforcement authority if the Department
finds that it is in the best interest of the
individual’s safety.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Computerized database stored behind
open air firewall, electronic storage
media, and paper records. All three
mediums are retained in accordance
with NOAA Records Disposition
Handbook, Chapter 1404—-02.

RETRIEVABILITY:

Records may be retrieved by unique
beacon identification number, name of
beacon owner, date of submittal, vessel
name, aircraft name, or aircraft tail
number; however, records can be
accessed by any file element or any
combination thereof.

ACCESS:

Due to the sensitive information
stored in the registration database,
access has been granted only to a
limited number of personnel in
accordance with this system of records
routine uses provision. This access
comes in four different categories;
beacon owners, system administrators,
SAR users, and vessel/aircraft
inspectors.

e The beacon owner is granted access
to his/her own registration information
through the use of a user ID and an
online password. Information can be
accessed and updated by the beacon
owner at any time.

e The system administrator consists
of personnel at the USMCC who
maintains and operates the registration
database. Access to records is through
the use of a user ID and an online
password.

e The SAR user is limited to rescue
coordination personnel responsible for
SAR operations within internationally
recognized SAR regions. Each
individual SAR controller is issued a
user ID and an online password. SAR
controllers are given a view-only
capability.

o The vessel or aircraft inspector is an
approved representative of a federal
agency charged with inspecting vessels
or aircraft which includes verifying that
the emergency beacons carried onboard
the vessel or aircraft are properly
registered. Each individual inspector is
issued a user ID and an online
password. Inspectors are given a view-
only capability.

Exceptions to the above categories can
only be approved by the SARSAT
Program Steering Group. Consideration
for access to the database by a
requesting individual/agency will be
based in light of their overall
contribution to the SAR mission versus

balancing the individual beacon owner’s
right to privacy.

SAFEGUARDS:

Operational controls—the SARSAT
Beacon Registration Database Computer
Systems are located at NOAA’s USMCC
facility in Suitland, Maryland. The
facility has a uniformed guard service
and the USMCC has key card controls
limiting access to all production servers.

Technical controls—access controls
are implemented on the production
equipment through the use of system
user names and passwords as well as
database user names and passwords.
Access logs are maintained and
reviewed for any improprieties. The
entire database is covered by an
intrusion detection system that monitors
and detects any attempt to access or
hack any part of the database.
Communications with web users are by
Secure Sockets Layer (SSL) protocol to
ensure safe transmission of information.
In addition to the SSL, information that
is sent to the database is transferred
through two firewalls prior to storage
and use in the USMCC. The
computerized database is backed up
daily and the information is housed in
a Redundant Array of Independent
Disks (RAID) shelf to minimize the risk
of disk drive failure. Every month the
data is backed up to tape and stored in
a safe at an offsite location. The system
is also certified and accredited
according to federal guidelines.

Hardcopy records are maintained in
areas that are accessible only to
authorized personnel and stored in
accordance with NOAA Records
Disposition Handbook.

RETENTION AND DISPOSAL:

All records shall be retained and
disposed of in accordance with NOAA
Records Disposition Handbook, Chapter
1404—02, Departmental directives, and
comprehensive records schedules.

SYSTEM MANAGER(S) AND ADDRESSES:

NOAA/SARSAT, E/SP3, NSOF, 4231
Suitland Road, Suitland, MD 20746.

NOTIFICATION PROCEDURE:

Beacon owners are notified by letter
once registration information has been
put into the database. Every two years
thereafter, beacon owners are contacted
by e-mail or letter to update their
information or to confirm that their
information is correct.

RECORD ACCESS PROCEDURE:

Requests from individuals regarding
this system of records should be
addressed to the system manager.
Individuals with information in the
database have the ability to review and
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update their own individual
information on the internet at http://
www.beaconregistration.noaa.gov. User
ID and user password are set-up with
initial Web registration or with a first
visit to the Web site.

CONTESTING RECORD PROCEDURES:

Individual beacon owners have access
to their database file and have the
ability to update or correct information.
Other issues are addressed by the
system manager who can be contacted at
the above address.

RECORD SOURCE CATEGORIES:

The individual on whom the record is
maintained provides information to
NOAA by either the website or mail.
Existing registrations can be updated
according to the above processes, by a
phone call from the beacon owner, or by
rescue coordination center controllers
when updated information is collected
while processing a case.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.
Dated: April 11, 2003.

Brenda Dolan,

Department of Commerce, Freedom of
Information/Privacy Act Officer.

[FR Doc. E8—8241 Filed 4-16-08; 8:45 am]|
BILLING CODE 3510-HR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration (NOAA)

[Docket No. 080404520-8522-01]

Privacy Act of 1974; System of
Records

AGENCY: Department of Commerce.
ACTION: Notice of a new Privacy Act
System of Records: COMMERCE/
NOAA-19, Permits and Registrations for
United States Federally Regulated
Fisheries.

SUMMARY: This notice announces the
Department of Commerce’s
(Department’s) proposal for a new
system of records under the Privacy Act.
NOAA'’s National Marine Fisheries
Service (NMFS) is creating a new
system of records for permits and non-
permit registrations for use with a
variety of fisheries management
programs. Information will be collected
from individuals under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act, the
High Seas Fishing Compliance Act, the
American Fisheries Act, the Tuna
Conventions Act of 1950, the Atlantic
Coastal Fisheries Cooperative

Management Act, the Atlantic Tunas
Convention Authorization Act, the
Northern Pacific Halibut Act, the
Antarctic Marine Living Resources
Convention Act, International Fisheries
Regulations regarding U.S. Vessels
Fishing in Colombian Treaty Waters,
and the Marine Mammal Protection Act.
This new record system is necessary to
identify participants in the fisheries and
to evaluate the qualifications of the
applicants.

DATES: To be considered, written
comments must be submitted on or
before May 19, 2008. Unless comments
are received, the new system of records
will become effective as proposed on
the date of publication of a subsequent
notice in the Federal Register.

ADDRESSES: Comments may be mailed
to: Ted Hawes, Team Leader, Northeast
Permits Team, NOAA’s National Marine
Fisheries Service, Northeast Regional
Office, One Blackburn Drive,
Gloucester, MA 01930.

FOR FURTHER INFORMATION CONTACT: Ted
Hawes, Team Leader, Northeast Permits
Team, NOAA’s National Marine
Fisheries Service, Northeast Regional
Office, One Blackburn Drive,
Gloucester, MA 01930.

SUPPLEMENTARY INFORMATION: NMF'S is
creating a new system of records for
permit and non-permit registrations for
use with a variety of fisheries
management programs. NMFS requires
the use of permits or registrations by
participants in U.S. federally regulated
fisheries. Information collections would
be requested from individuals under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act, the High Seas Fishing Compliance
Act, the American Fisheries Act, the
Atlantic Coastal Fisheries Cooperative
Management Act, the Tuna Conventions
Act of 1950, the Atlantic Tunas
Convention Authorization Act, the
Northern Pacific Halibut Act, the
Antarctic Marine Living Resources
Convention Act, and the Marine
Mammal Protection Act. The collection
of information is necessary to identify
participants in these fisheries and to
evaluate the qualifications of the
applicants. NMFS would collect
information from individuals in order to
issue, renew, or transfer fishing permits
or to make non-permit registrations. The
authority for the mandatory collection
of the Tax Identification Number
(Employer Identification Number or
Social Security Number) is the Debt
Collection Improvement Act, 31 U.S.C.
7701.

COMMERCE/NOAA-19

SYSTEM NAME:

Permits and Registrations for United
States Federally Regulated Fisheries.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATIONS:

NMFS Northeast Region, One
Blackburn Drive, Gloucester, MA 01930
(includes Atlantic Highly Migratory
Species (HMS) Tuna Dealer permits).

NMFS Southeast Region, 263 13th
Avenue South, St. Petersburg, FL 33701
(includes Atlantic HMS International
Trade Permit, shark and swordfish
vessel permits, shark and swordfish
dealer permits).

NMFS Northwest Region, Sustainable
Fisheries Division, 7600 Sand Point
Way NE., Bldg. #1, Seattle, WA 98115.

NMFS Southwest Region, 501 West
Ocean Boulevard, Suite 4200, Long
Beach, CA 90802.

NMFS Southwest Fisheries Science
Center, 8604 La Jolla Shores Drive, La
Jolla, CA 92037 (Pacific Highly
Migratory Species database only).

NMEF'S Pacific Islands Region, 1601
Kapiolani Boulevard, Suite 1110,
Honolulu, HI 96814.

NMFS Alaska Region, 709 West Ninth
Street, Juneau, AK 99802—-1668.

NMFS Office of Science and
Technology, 1315 East West Highway,
12th Floor, Silver Spring, MD 20910
(National Saltwater Angler Registry,
High Seas Fishing Compliance Act, and
Antarctic Marine Living Resources
harvesting permit data).

NMFS Office of Sustainable Fisheries,
P.O. Drawer 1207, Pascagoula, MS
39567 (Antarctic Marine Living
Resources import permit data).

NMFS Office of Sustainable Fisheries,
1315 East West Highway, Room 13130,
Silver Spring, MD 20910 (Atlantic HMS
Tuna vessel permits, HMS Angling
Permit, HMS Charter/headboat permits
database).

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Owners or holders of a permit or
registration as recognized by NMFS,
owner agents, vessel owners and/or
operators. Individuals who apply for
any permit, permit exception, permit
exemption or regulation exemption,
registration, dedicated access privilege
or fishing quota share either initially,
annually, or by transfer. Applicants
seeking permission to fish in a manner
that would otherwise be prohibited in
order to conduct experimental fishing.
Owners of processing facilities and/or
fish dealers. Permit qualifiers (persons
whose incomes are used for permit
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qualification). Allocation assignees
under a Southeast Region individual
fishing quota.

CATEGORIES OF RECORDS IN THE SYSTEM:

THIS INFORMATION IS COLLECTED AND/OR
MAINTAINED BY ALL REGIONS AND DIVISIONS:

Current permit number, permit status
information, type of application, name
of applicant and of other individuals on
application (vessel owner(s), owner’s
agent, operator, dealer, corporation
members), and position in company (if
applicable), corporation name, date of
incorporation and articles of
incorporation (if applicable), date of
birth, address, telephone numbers
(business, cell and/or fax), U.S. Coast
Guard Certificate of Documentation
number or state vessel registration
number and date of expiration, Vessel
Monitoring System (VMS) activation
certification, vessel name, vessel
function, vessel characteristics (length,
breadth, external markings, hull or
superstructure color), gross and net
tonnage, type of construction, fuel
capacity and type, horsepower (engine,
pump), type of product storage. The Tax
Identification Number (TIN) (Employer
Identification Number (EIN) or Social
Security Number (SSN)) is required for
all permits, under the authority of the
Debt Collection Improvement Act
(DCIA), 31 U.S.C. 7701. The primary
purpose for requesting the TIN is for the
collection and reporting on any
delinquent amounts arising out of such
person’s relationship with the
government pursuant to the DCIA.

It is required in subsection (c)(1) that
each person doing business with NMFS
is to furnish their taxpayer identifying
number. For purposes of administering
the various NMFS fisheries permit and
registration programs, a person shall be
considered to be doing business with a
federal agency including but not limited
to if the person is an applicant for, or
recipient of, a federal license, permit,
right-of-way, grant, or benefit payment
administered by the agency or insurance
administered by the agency pursuant to
subsection (c)(2)(B) of the DCIA.

ADDITIONAL INFORMATION IS COLLECTED AND/OR
MAINTAINED BY INDIVIDUAL REGIONS AND
DIVISIONS:

Northeast Region

For transferable permits: Hair and eye
color, height and weight, ID-sized
photograph, medical records for
resolution of permit dispute,
enforcement actions, court and legal
documents, and permit sanction notices
filed by General Counsel, credit card
and/or checking account numbers,
cancelled checks, tax returns, internal

permit number specific to each limited
entry permit, baseline specifications on
limited entry permit, country, captain’s
license, State and Federal Dealer
Numbers (if applicable), coast on which
dealer does business, processing sector,
facilities where fish received, vessel
landing receipts and records, dealer
purchase receipts, bills of sale, type of
vessel registration, NMFS unique vessel
ID, year vessel built, hailing port,
hailing port state, principal port,
principal state, vessel operations type
(catching and/or processing: For at-sea
processing permit), fish hold capacity,
passenger capacity, VMS status, crew
size, fishery type, fishery management
plan and category, maximum days at
sea, quota allocation and shares,
regional fishery management
organization, species or species code,
type of gear, gear code and rank, buoy
and trap/pot color, number of tags
assigned to vessel, number of traps,
dredge size and number.

Southeast Region

Fee payment information, business
e-mail address, Web site, gender, hair
and eye color, height and weight, ID-
sized photograph, Dunn and Bradstreet
Corporation Number, NMFS internal
identification number, county, country,
marriage certificate, divorce decree,
death certificate, trust documents,
probated will, enforcement actions,
court and legal documents, and permit
sanction notices filed by General
Counsel, name of vessel permit
applicant if not owner, and relationship
to owner, type of vessel ownership,
captain’s license, original permit, permit
payment information, name of permit
transferor and number of permit before
transfer, permit and vessel sale price
(for permit transfers), date of permit
transfer signature, notarized sale and
lease agreement with lease start and end
dates if applicable, income or license
qualifier for certain fisheries, Income
Qualification Affidavit for income
qualified fisheries, U.S. importer
number, State and Federal Dealer
Numbers (if applicable), plant name and
operator, hull identification number,
hailing port and hailing port state, year
vessel built, location where vessel built,
fish hold capacity, live well capacity,
radio call sign, vessel communication
types and numbers, crew size, passenger
capacity, fishery type, quota shares,
vessel landing receipts and records, bills
of sale, processing facility where fish are
received, gear type, species/gear
endorsements, buoy/trap color code,
number of traps, trap tag number series,
trap dimensions, trap mesh size,
designated fishing zone, aquaculture
reports, site description, material

deposited and harvested, value of
material, Highly Migratory Species
workshop certificate, informational
telephone calls recorded with member
of public’s knowledge, for customer
service evaluation and constituent
statement records.

Atlantic Highly Migratory Species

Business e-mail, Web site, Dunn and
Bradstreet Corporation Number,
percent/rank of ownership interest,
lease start/end date, income or license
qualifier for certain fisheries, U.S.
Importer Number (dealers), State and
Federal Dealer Numbers (if applicable),
processing facility where fish are
received, type of vessel registration, hull
identification number, passenger
capacity, crew size, hailing port, hailing
port state, principal port, principal port
state, fish hold capacity, year vessel
built, fishery type, species or species
code, type of fishing gear, gear code.

Northwest Region

Fee payment information, business e-
mail address, NMFS internal
identification number, ownership rank
if applicable, permit payment
information, credit card and/or checking
account numbers, canceled checks, tax
returns, divorce decree, marriage
certificate, city and state where married,
death certificate, probated will, trust
documents, medical records for
emergency transfer of certain permits
only, enforcement actions, court and
legal documents, and permit sanction
notices filed by General Counsel, name
of permit transferor and number of
permit before transfer, period of permit
lease, permit price, location where
vessel built, fishery type, quota shares,
species and gear endorsements, gear
code, amount of landed fish or
processed fish product, operation as
mother ship with start and end date.

Southwest Region

Business e-mail address, applicant’s
name and relationship to owner or
owner manager if not owner or operator,
country, Dunn and Bradstreet
Corporation Number, other federal, state
and commercial licenses held by
operator, name of permit transferor and
number of permit before transfer, type of
vessel (commercial fishing, charter),
vessel photograph, hull identification
number, hailing port, hailing port state,
principal port, principal port state, year
vessel built, where vessel built,
maximum vessel speed, fish hold
capacity, processing equipment,
passenger capacity, crew size,
international radio call sign, Vessel
Monitoring System (VMS) status,
dolphin safety gear on board, previous
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vessel flag, previous vessel name and
effective dates, species/gear
endorsements, fishery type, type of
fishing gear, gear code, fishing status
(active or inactive), intent to make
intentional purse seine sets on marine
mammals, date, location, and provider
of most recent tuna purse seine marine
mammal skipper workshop.

Pacific Islands Region

Photograph identification,
citizenship, credit card and/or checking
account numbers, cancelled checks,
owner of checking account from which
permit fees paid, enforcement actions,
court and legal documents, and permit
sanction notices filed by General
Counsel, name of permit transferor and
number of permit before transfer,
International Maritime Organization
number, NMFS vessel identification
number, international radio call sign,
year vessel built, location where vessel
built, fishery type, percent of ownership
interest, ownership and catch history as
basis for exemption eligibility, days at
sea allocations, quota shares, vessel
landing receipts and records, dealer
purchase receipts, bills of sale.

Alaska Region

Business e-mail address, country,
NMEFS internal identification number,
citizenship, reference names, owner
beneficiary, death certificate, marriage
certificate, divorce decree, trust
documents, probated will, medical
information for emergency transfer of
certain permits only, enforcement
actions, court and legal documents, and
permit sanction notices filed by General
Counsel, credit card and/or bank
account numbers, canceled checks, tax
returns, name of Alaska Native tribe,
community of residence, fishery
community organization, community
governing body contact person,
nonprofit name, community represented
by nonprofit, cooperative representative,
percent of ownership interest, permit
restrictions, quota type, names of other
quota holders if affiliated with any
cooperative member receiving quota
against cap, names and relationship of
permit transferor and transferee, transfer
eligibility certificate, sector and region
before transfer, relationship of transferor
and transferee, reason for transfer,
broker’s name and fee, lien information
(if applicable), quota transfer costs,
permit financing source, permit fee,
sale/lease agreement, period of lease,
agreement to return shares (if
applicable), for crab rationalization:
affidavit that right of first refusal
contracts were signed, number of units
and pounds of fish transferred,
applicable dealer license numbers,

processing plant name and
identification, operation type and
operator, type of vessel registration,
State of Alaska registration number,
NMFS vessel identification number,
hull identification number, hailing port
and hailing port state, numbers of
existing permits if applicable to current
application, documentation of loss or
destruction of a vessel, list of vessels in
a vessel cooperative, vessel operations
type in terms of catching and/or
processing, species/gear endorsements
for fisheries requiring vessel monitoring
systems, fishery type, species or species
code, fishery management plan, days at
sea allocations, quota shares, type of
fishing gear, gear code, vessel landing
receipts and records, bills of sale,
delivery receipts, dealer purchase
receipts, processing sector and facility
where fish are received, statement from
processor that there is a market for
rockfish received from applicant for
entry level harvester permit.

High Seas Fishing Compliance Act

Citizenship, internal identification
number, percent/rank of ownership
interest, hull identification number,
vessel photograph, type of vessel
registration, year vessel built, where
vessel built, fish hold capacity, hailing
port, hailing port state, crew size,
international radio call sign, previous
vessel flag, previous vessel name,
fishery type, fishery management plan,
regional fishery management
organization, type of fishing gear, gear
code.

Antarctic Marine Living Resources

Nationality, type of vessel
(commercial fishing, charter), where
vessel built, year vessel built, fish hold
capacity, International Maritime
Organization number (if issued), vessel
communication types and serial
numbers, details of tamper-proof VMS
elements, ice classification, processing
equipment, international radio call sign,
foreign vessel flag, previous vessel flag,
previous vessel name, permit number of
supporting foreign vessel, crew size,
species code, type of fishing gear,
information on the known and
anticipated impacts of bottom trawling
gear on vulnerable marine ecosystems,
and the products to be derived from an
anticipated catch of krill.

National Saltwater Angler Registry
Program

Name, TIN, address, telephone
number, designation as owner or
operator of for-hire vessel, vessel name
and registration/documentation number
and a statement of the region(s) in
which the registrant fishes.

AUTHORITIES FOR MAINTENANCE OF THE SYSTEM:

Magnuson-Stevens Fishery
Conservation and Management Act, 16
U.S.C. 1801 et seq. (Magnuson-Stevens
Act); High Seas Fishing Compliance Act
of 1995, 16 U.S.C. 5501 et seq;
International Fisheries Regulations:
Vessels of the United States Fishing in
Colombian Treaty Waters: 50 CFR
300.120; the American Fisheries Act,
Title II, Public Law No. 105-277; the
Atlantic Coastal Fisheries Cooperative
Management Act of 1993, 16 U.S.C.
5101-5108, as amended 1996; the Tuna
Conventions Act of 1950, 16 U.S.C. 951—
961; the Atlantic Tunas Convention
Authorization Act, 16 U.S.C., Chapter
16A; the Northern Pacific Halibut Act of
1982, 16 U.S.C. 773 et seq. (Hal